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Preface

In human history, states have become each other’s allies or enemies along economic,
political, religious, and ideological fault lines. Europe is no exception to this. The
peoples who settled in the central areas of the continent had to endure particularly
difficult trials.

Although serious conflicts are the legacies of the past, their memories are integral
part of these peoples relationship; despite this we believe that more events connect
these nations than separate them.

This approach is particularly exciting when we focus on a specific area of law that
ensures the protection of the basic pillars of social existence. To an area of law that
possesses the coercive power of the state. Were there, are there any influences or
social problems that trigger similar responses? To what extent are national charac-
teristics and different cultural roots decisive, or can we still find points of connection
despite these differences?

The purpose of the volume is to find the answers to these questions so that we can
get to know the national regulations of the 8 countries of the region, such as Poland,
the Czech Republic, Slovakia, Romania, Serbia, Croatia, Slovenia and, of course,
Hungary. The criminal policy of the given countries determines the direction of the
criminal law, criminal procedure law, and correctional law provisions, which are
strongly determined by historical experiences as well as the challenges of the present.
Therefore, the first study of the book presents the development of criminal policy from
an interdisciplinary perspective.

Although the mutual past and present - belonging to the group of socialist countries,
ordeals due to political transition, joining the Council of Europe and then the Euro-
pean Union - connect us, the concrete answers to the challenges related to public
safety may differ. Therefore, the second large unit of the book presents the criminal
policy responses and national regulations of the countries, keeping in mind the
purpose of the volume.

Even in the 21st century, however, there are special social problems and special ques-
tions to which criminal policy pays more attention. Thus, the third theoretical unit is
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not a juxtaposed series of national regulations, but a collection of current criminal
law topics that are presented from a regional perspective.

We sincerely believe that the exploration of the mutual elements of the past and
present will also help us in finding our joint future answers to these problems. In the
information society of the 21st century, not only are the problems globalized, crossing
national borders, but the criminal policy responses also require joint action.

We thank the Authors, Professional Reviewers and all contributing Colleagues for
their valuable effort and commitment to the topic, and the dear Readers for their

interest. We hope that our book can add to finding the aforementioned answers.

October, 2022
The editor

|12 |
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| CHAPTER 1 |

‘Behind The Fence’—An Interdisciplinary Perspective

Erika VARADI-CSEMA

ABSTRACT
The policy of a country’s legal area carries all the historical, legal history, political, socio-psychological,
social, etc. the direct and indirect imprint of processes that it had to face in the past decades. This is also
true for criminal policy. Moreover, there are few areas of law where the relationship between individual
factors is so complex and multidirectional. The specific forms of state responses to crime and actions
against behavior that offends or endangers society can change quickly, responding sensitively to society’s
(perceived or real) expectations. After all, the basic phenomenon, the causes of crime, are also complex,
and it is only possible to determine in retrospect which of the factors influencing illegal behavior played
a specific role in its creation - at the same time, whether was the chosen criminal policy directions good.
In the case of Central and East-European countries, however, there are common events that connect
their past and present, and at the same time help us understand their responses to crime. Belonging
to the former Soviet bloc can be considered as such - even if its ideological, political and economic
influence was different in certain regimes. Similarly shared, mostly cataclysmic socio-psychological
experience for the societies of these countries is system change and all its negative accompanying
phenomena, from the economic crisis to the crisis of values and the loss of trust in state bodies. And
although the accession to Council of Europe, and to the European Union (or its intention) provides a
new common framework for the current existence of criminal policy, the strong demand for public
safety remained a marked feature of this region.
KEYWORDS

post-socialist countries, criminal policy, political and economic changes, social challenges, crisis
of value

The main principles and criminal policy approaches defining the framework of a coun-
try’s criminal justice system were influenced by many factors. Direct factors, such as
the prevailing criminal policy or the specific level of crime, and indirect factors such
as the economic, social, social characteristics, political, ideological organization,
and demographic conditions of the given country play an equally important role in
this context. Although these direct and indirect elements exert their influence within
national borders, the importance of the international environment, which indirectly
influences the institutions and operational frameworks of the justice system, cannot
be ignored either. The study focuses on eight Central and East-Central European
countries, from Poland until Slovenia and on their common historical roots, political

Véaradi-Csema, E. (2022) “Behind The Fence’—An Interdisciplinary Perspective’ in Varadi-Csema,
E. (ed.) Criminal Legal Studies. European Challenges and Central European Responses in the Criminal
Science of the 21st Century. Miskolc-Budapest: Central European Academic Publishing. pp. 15-32.
https://doi.org/10.54171/2022.evcs.cls_1

|15 |



ERIKA VARADI-CSEMA

changes, economic experiences and social challenges (like the crisis of confidence,
the worsening public security etc.) - and which! resulted in a common framework for
their criminal policy responses.

1. Common roots

Regarding the Central and Central Eastern European region, there are many character-
istics that can be a point of connection between the individual countries. An example
of this is the common geopolitical past resulting from their geographical location. After
the great social upheavals of the Middle Ages (for example Tatar and then Turkish sub-
jugation), until the beginning of the 20" century, some of these countries were part of a
larger empire (e. g., the Austro-Hungarian Monarchy, the German Empire or the Russian
Empire,) while others existed partly as independent kingdoms (Serbia, Romania).

The political and geographical reorganization following World War II had an
explosive effect on the region, creating new state structures that did not exist before;
such as Czechoslovakia or Yugoslavia (earlier Serbian-Croatian-Slovenian Kingdom),
which were founded in October and December 1918; while other countries, such as
Poland, regained their statehood after 128 years.

The period following the Second World War can also be defined as a common
political and historical framework. Although during the Global Conflagration the
individual states appeared in different roles, on the side of the “winners” or “losers”,
at the end they tried to cope with the spiritual, economic and social wounds of the
war as a member of same community - belonging to the Soviet sphere of influence.
Although this link was not equally close for all Central and Central Eastern European
countries, it significantly determined the political organization of these nations, and
through this the state institutional system as well as the scenes of everyday life.

Belonging to the Soviet sphere of interest weighed on society as a heavy burden
in an ideological sense, creating dictatorial periods, even political showdowns
with human sacrifices, and the complete vulnerability of certain classes or groups.
However, from an economic point? of view it provided apparent security - although it
was not artificially sustainable in the long term.

COMECON, the Council of Mutual Economic Assistance® (“CMEA”), was already
on January 5-8, 1949 established in Moscow with the aim of developing the national
economy of the member countries with the help of economic cooperation and the
international socialist division of labor, raising the standard of their productive
forces*.

1 See Selih and Zavrsnik, 2012.
2 See Boroczfy, 1975.

3 Mult-Kor, 2004.

4 Ferenc, 2020.
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‘BEHIND THE FENCE'—AN INTERDISCIPLINARY PERSPECTIVE

The six founding countries - in addition to the Soviet Union, Bulgaria, Czecho-
slovakia, Poland, Hungary and Romania - continued to expand their network of
contacts, and thus members appeared from all over the world (for example, Cuba
(1973)) - some of them ‘only’ nations with observer status (for example, the People’s
Republic of China or Yugoslavia) were. Moreover, Finland (1973) or Mexico (1976)
established a special contractual relationship with the organization. The member
countries acquired their missing resources (Hungary, for example, raw materials) in
this market, which, by concluding long-term contracts, also served as a safe receiv-
ing market for manufactured goods, freeing the member states from the hectically
changing and uncertain atmosphere of free market.

Later, two financial institutions providing financial support were founded behind
the organization: in 1964, the International Bank for Economic Cooperation (Mezsd-
bank), and in 1970, the International Investment Bank.

This economic framework made the most important tenets of the ideology of
socialism feasible. By ensuring (indeed, requiring) full employment, standardizing
the supply of the internal consumption market, and providing housing and other pro-
grams, the large economic, income, and wealth differences that affected the societies
of the region in the previous eras were seemingly smoothed out. During the achieve-
ment of the goal, especially in the first period, some social groups were criminalized
with an ideological background and political authorization (e.g., ‘kulaks’) or were
deprived of their property, while other social strata (e.g., the working class) brought
in the focus of support.

In other hands, the state tried to suppress initiatives coming from the side of
society, to repress citizen self-organization (which existed in previous eras), and to
put a wide range of decisions in the hands of the state. The communist / socialist party
as a caring “parent” decided in different important question of society, concentrating
the rights.

“Existing socialism”, writes Katalin Gonczol®, “weakened all kinds of previ-
ously existing natural community cohesion, and did not motivate the formation of
new ones.”

However, the economic changes also brought about serious social changes; well-
functioning systems, values, and norms that had been established for centuries were
transformed, the effects of which can be felt direct and indirect even today.

Hundreds of thousands of women were went to work for ideological reasons - but
otherwise, it was necessary to order to satisfy existing economic needs. This process
not only meant new and cheap labor, enabling, for example, the establishment of
state social care (which was ideologically expected), and to reinforcing the image
of a caring state, but also resulted in a significant transformation of the previous
family model.

However, the social change in the perception of male and female roles did not
go as fast as entering into the workforce, as a result of which the old and new values

| 5 Gonczdl, 1991, p. 75. |
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continued to live in parallel: women tried to meet the previous role expectations of
housewives and also of the new employees, while men - although their (main) position
as family breadwinners changed, they continued to insist on their previous authority,
their role as the head of the family.

The negative effects of the internal crisis, which led to the family becoming
weaker and more vulnerable, were further strengthened by numerous external -
partly ideological - ‘attacks’. Although the family remained the basic arena of social
reproduction, it was no longer claimed for its previous functions, such as in connec-
tion with the upbringing of the next generations.

From an ideological point of view, community work (for example, voluntary work
on construction sites, agriculture), public or political work (for example, in workplace
party organizations) was considered more useful and valuable. The institutional edu-
cation of children was preferred, thus making it possible to develop a type of person
suitable for the political needs of the socialist state. Thus, families were less and less
able to fulfill their previous, traditionally protective and regenerative function.

The family has become more and more dysfunctional, the impact of which can
still be felt today, as its ability to respond to the challenges of the information society
and to fend off the negative effects of the globalized world has significantly deterio-
rated. In the socialist era, the family was considered an institution that “retreats to
private life and faces the public™. The background of this negative opinion was the
experience that the value system of the “earlier old world”, the disadvantageous social
situation or the privileges are preserved by the family, passing the approach from
generation to generation that makes this possible. (By the way, this further reduced
not only the involvement of families, but also the willingness of individuals and com-
munities to assume responsibility and contribute.”)

The forerunners of this were, for example, criticisms of the functioning of the
socialist economy, which initially believed that the root of the problems lay in the cult
of personality. But from the 1980s, other approaches also emerged. Their common
feature is that they did not question the main tenets and theoretical frameworks of the
socialist state system, either from a political or ideological point of view. “Acknowl-
edging and accepting the Marxian idea that the operation of the economy has a pre-
dominant role in the entire organization of society - more attention should be paid to
the analysis of the operating models of the socialist economy with the preconception
that the principles are correct, but the practice is not capable of these principles for
its consistent realization.”®

By the 1980s, the region was showing signs of a serious political and economic
crisis. The experts’ opinions are divided as to what the roots of economic problems
can be determined.

6 Ferge, 1982, p. 189.
7 Hankiss, 1982, p. 28.
8 Herédi, 1985, p. 235.
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It is a fact that the so-called ‘Complex program’ developed for the countries of
the socialist sphere of interest was not able to compensate for the decline in trade
between the member countries and the fact that economic attention was mainly
directed towards the more technically advanced western states. There was also the
question of whether economies based on full employment, often with a more back-
ward structure, would have been able to operate successfully on the world market.

2. Shared experience - the social and political changes and its shock effects

The common point of connection between the countries of the examined region is not
only previous historical similarities or belonging to a similar interest group after the
World War II, but also all the difficulties that appeared together with the separation
from the Soviet sphere of interest and with joining to the Council of Europe, and later
to the European Union.

In 1990 and the following period, the communist-socialist parties and their politi-
cal power disappeared in the Czech Republic, Poland, Hungary and Romania, while
similar processes took place in the former Yugoslavia. The political changes, although
they took place in different countries at different times, form and depth, typically
generated very marked social, economic and social changes.

Similar social psychological experience of the former socialist country is the
trauma of the transition to the new political-economic system. This started with a
severe economic downturn in each of the countries and was typically accompanied
by the impoverishment of a significant part of the citizens.

The disintegration of the former Soviet bloc, the changes in the political and
economic system that took place almost at the same time, created the multi-party
system based on free elections, which resulted in the democratization of society, and
the establishment of the ‘rule of law’ in all affected Central and Eastern Europe (CEE)
countries. But the birth of ideological pluralism was also a very important result. At
the same time, the transition to a market economy took place.

2.1. Characteristics of political and economic ‘system change’ in the region
The ‘great transition’ made communities already struggling with countless internal
conflicts and social problems very vulnerable.
The fact that there are changes in direction in the world economy is not an unprec-
edented story. From a historical perspective, the transition from the Middle Ages to

9 The aim of the complex program first adopted in 1971 was the development of economic
integration between the socialist countries, for which 15-20 years were allocated. Among the
most important target programs were the satisfaction of raw material and energy needs, the
modernization of the machinery industry or the development of transport, while for example
the new complex program adopted in 1985 focused on scientific and technical improvement. See
more at Réakos, 1971.
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the New Age, and from pre-capitalism to capitalism, affected European societies in a
similar way.

At the same time, these can be seen as slow processes!® even when measured on
a historical scale. Cases of China or West Germany could be an example from the
modern history. The former in the era after the leadership of Mao Tse-Tung, and the
latter in the period after World War II had faced significant challenges. However,
while in China none of this was accompanied by a drastic change in political direction
and sufficient time was available, in West Germany the processes took place relatively
quickly. This was partly made possible by the Marshall Plan provided by the winning
countries, partly by the fact that the transformation did not affect all spheres of
society.

The countries of Central and East-Central Europe serve as a unique example from
this point of view, because we do not find such a similar major transition in history,
when processes appeared in a short period of time in every structure of society,
economy and politics at the same time, in parallel. In practice, all of this means that
development started simultaneously in the countries in the direction of the construc-
tion of the market economic system and the creation of democracy in politics. In
order to create the conditions for these processes, partly as a result of their results,
the legal system, economic and political regulators underwent significant changes,
as did the ideology that forms the basis of the exercise of power, and the value system
(that provided the framework for social existence).

The political transition was typically non-violent, except in Romania, where
demonstrations began on December 15, 1989, and eventually spread throughout the
country. The Romanian secret service (Department of State Security), the Securitate,
had serious clashes with the demonstrators. Although the army also got involved in
this to protect the existing order, its several units also defected to the revolutionar-
ies. The leader of the former political regime that collapsed in just 5 days, President
Nicolae Ceausescu - who had been the general secretary of the Romanian Commu-
nist Party since 1965 - was brought before a summary court (immediate trial) and
executed on December 25.

In contrast to the West German transition given as an example, these processes
in the region were not preceded by war or foreign military occupation. The processes
affected all segments of society at the same time and shook them with such an
elemental force that they had a serious negative impact on the daily lives of the vast
majority of citizens in almost all areas.

One of the reasons for this is the “amazing” speed!! of the processes. With regard
to societies that are otherwise typically ‘closed’, there was not enough time to get used
to the new conditions. It is also partly due to this that the negative effects caused
by the economic, political, institutional, legal - i.e., structural and organizational -
changes that took place in just 10 (15) years can still be seen to this day.

10 Kornai, 2005, p. 916.
11 Kornai, 2005, p. 915.
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Before the birth of the political change, there were already signs of serious economic
changes. At the beginning of 1991, after the political independence of countries with
socialist influence, the Soviet Union introduced a ban on barter transactions, which
were a typical form of trade between themselves. Partly because of this, by September
1991 trade among the Comecon states practically collapsed, which led to the official
declaration of the organization’s termination on September 26. (At the same time, the
two banks which helped earlier to COMECON, faced real challenges only now, during
the war in Ukraine in 2022. In protest against Russia, Bulgaria, the Czech Republic,
Romania and Slovakia have indicated their intention to withdraw from the Interna-
tional Investment Bank (IIB), of which 9 former socialist countries are members. In
April 2022, the Czech Republic, in May 2022, Poland withdrew from the board of the
International Bank for Economic Cooperation (IBEC), expressing concern that this
organization could help avoid economic sanctions against Russia.)

In this connection, an important question arises: whether there were common
causes or similar characteristics that enabled the rapid course of transformation in
these CEE-countries?

It can be stated, that there were some special circumstances in the region. Itis a
fact that by the 1980s, the socialist state system in each of the countries showed the
signs of crisis, although to varying degrees. The prevailing regulation and ideology
limited those who wanted to achieve changes in the economic field; thus, the demand
for independent businesses was also strongly present in the economy. Although the
countries - albeit within a narrow framework - typically provided the opportunity to
implement them. Thus, for example, in Hungary, from 1981, the legislation enabled
the establishment of economic work communities, which, as a new organizational
form of small businesses, could provide consumer and other services or engage in
small-scale production (but could not carry out commercial activities).

The partial opening of the borders, travel to Western European countries, and
the opportunity for those who settled abroad during or after the wars to visit their
homeland facilitated the flow of information or the fact that citizens could get a more
accurate picture of the standard of living in Western countries. This served as an
additional catalyst for transformation.

However, the fact that the majority of society had neither economic nor political
resistance to the changes is also a function of other external circumstances. In the
meantime, Mikhail Gorbachev became the General Secretary of the Soviet Com-
munist Party, and from 1990 he was the President of the Soviet Union. He initiated
significant reforms within the country, which eventually led to the dissolution of the
Soviet Union. Thus, those exercising power in the region’ countries also lost their
background support, and thus the chance to act more decisively against the changes.
Symbolic processes took place, such as the demolition of the ‘Berlin Wall’, which sepa-
rated the two parts of Berlin and thus expressed the division of Germany. The ‘wall’
was the part of the Second World War history, as one of the mementos of the Cold War
following World War II.
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The rapidity of the transition was partly facilitated by the fact that countless forms
of state organization were available as “know-how” among the Western European
countries.

At the same time, it cannot be denied that these countries and the actors of the
world economy saw the territory of Central and Central Eastern Europe as a new
market and provided a strong driving force for the transformation of the economy. The
financial background of the processes was partly provided by the birth of cooperation
with the International Monetary Fund (IMF) and the World Bank, which required a
number of conditions, legal harmonization and political-institutional transformation
in order to achieve the earliest possible accession to the European Union.

The ideological receptiveness was also high as a result of the measures of the
socialist period. There were no families or only in a small number, which had memo-
ries and experiences the capitalist economic system (and social values) of the years
before World War II.

While from a historical point of view both the formation of the capitalist system
and the development of modern parliamentary democracy typically took centuries,
the two parallel processes had 10-15 years for the Central and East-Central European
countries. This duration from historical point of view is very short.

The next similar characteristic was the compulsion to join the Council of Europe,
and later the European Union and to meet the expectations associated with this
process.

Although Council of Europe was established as an integration organization after
the 2nd World War, at May 51949, it had only 23 member states before 1989, because
of the continent’s historical-political division. Hungary - as a catalysator country in
the democratization processes of the region - got a Special Guest status from Council
of Europe (CoE) already in June 1989, and became (firstly in the CEE-region) member
state of CoE in 1990.

In 2004, it — with the Czech Republic, Poland, Slovakia and Slovenia - is admitted
to the European Union, while Romania and Bulgaria joined the organization in 2007
and Croatia in 2013. Serbia, along with Montenegro and other countries, is currently
in candidate status.

While from a socio-historical point of view the processes that took place can be
evaluated as part of a positive development process, from the point of view of the
important part of the population, they proved to be a real trauma.

Although the financial situation and standard of living of the people living in these
countries was significantly lower than that of the inhabitants of Western Europe, the
society was free from significant material (and other conspicuous) differences.

However, after the system change, partly due to the market acquisition techniques
of the Western European countries and the actors of the international economy, the
lack of regulation of privatization, and the low financial self-determination compe-
tencies and knowledge of the citizens, the vast majority of the population was either
in a worse financial situation, or their real income - the market conditions based on,
with frantically rising prices - remained unchanged.
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Full employment made it possible for the low-educated, unskilled strata to par-
ticipate in the world of work. It was precisely this most vulnerable group that there
was no longer a need - as a result of the closure of production plants, their inefficient
operation, the rise of new technologies after privatization, etc. The unemployment
rate jumped significantly, for example in Poland it reached 20% by the beginning of
the 2000s, and 19.2% in Slovakia. (At the same the unemployment rate was 7.7% in the
“old” 15 countries of the EU.)!?

The previously fixed prices changed continuously after the system change, the
bank interest rates became extremely high, not only the job, but also the security of
housing disappeared.

At the same time, significant inequalities also developed in the income distribu-
tion. The so-called GINI-coefficient is used to measure this'®. (Where income is equal,
the value is 0, while in the case of complete inequality* it is 100.) Before the system
change, this measure was below the EU 15 average in Central and Central Eastern
European countries. (For example, it was 22.5 in Hungary, 19.8 in the Czech Republic,
and 21 in Slovenia.) After the political transition, however, by the beginning of the
2000s, it significantly worsened (with 40% in Estonia, 38% in Slovakia, 28% in Poland).
Slovenia (16%) and Hungary (19%) seemed to be ‘refreshing’ exceptions.

All of this meant a marked change in the distribution of incomes and, in this
connection, consumption, with the enrichment of a very narrow segment of society
and the loss of opportunities for the great majority. At the same time, a multitude of
human tragedies took place, the experience of which was made more difficult by the
increasingly powerful new value system. This suggested that only those who meet
the expectations of the new social order can count on success who are sufficiently
creative, enterprising and do not adhere to outdated norms such as sticking to one
workplace and taking responsibility for the working community. In other words, the
cause of failure is to be found in the given person, the cause of their difficult life situa-
tion is their own lack of competence®. All of this brought the loneliness of coping with
difficulties, the deterioration of self-esteem and self-image, which indirectly made it
more difficult to cope with new challenges. The traumatic nature of these experiences
was not diminished by the increased range of democratic rights and civil liberties
they received.

2.2, A crisis of confidence
All of these processes led to a deteriorating general well-being of society, a loss of trust
in those exercising power and in the institutions embodying the new political order.
Citizens who were left alone with their problems and were previously accustomed
to the caring role of the state and the livelihood and housing security provided by it,

12 Kornai, 2005, p. 925.

13 Kornai, 2005, p. 923.

14 For example, where all income is received by only one household.
15 See Beck, 1986.
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were suddenly - without any prior preparation, knowledge or experience - faced with
the difficulty of an extremely rapidly changing world, where, in addition to the loss of
the basic sense of security, self-care and active participation challenges should have
been met. All of this led to the fact that “every third person in the region was dissatis-
fied, or indeed very dissatisfied” regarding their own life in the period following the
regime change.'*

However, distrust towards institutions and those exercising power was not only a
consequence of traumatic experiences. In addition to the economic, social and mate-
rial differences that have never been experienced before, the consumer and lifestyle
differences that are becoming very obvious, the disappointment with the new social
and economic systems (assumed to be successful based on the Western worldview),
the frustration (due to the insufficiently effective operation of democratic institutions)
led people’s opinion in this direction.

And the media - now in the hope of the greatest possible ‘readership’ - constantly
broadcasted about political abuses, economic corruption, other forms of crime, and
the enrichment of others in objectionable ways. At the same time, the criminal law
consequences in the majority of cases - partly due to the lack of regulation and insuf-
ficient detection - were not met. This gave rise to further dissatisfaction, since these
cases also violated the interests of the community and the general sense of justice, yet
the law did not react to it.

As a result of all this, in Lithuania, for example, by the beginning of the 2000s,
only 10% of citizens trusted the parliament; but the Czech Republic also showed a
similarly low rate (12.2%). Slovakian citizens showed the highest trust index (42.8%).
In the case of the civil sphere, trust was typically higher (for example, 49.6% in
Hungary - compared to 34% measured in connection with the parliament). However,
even so, only 21.8% of the population in the Czech Republic and 25.3% in Slovenia
considered this sphere reliable. The rest of Western Europe had a much higher trust
index (EU-15: 39.1%, 41.1%)".

2.3. The specific challenges of transformation

The specialties of coping with difficulties there were similar obstacle in the states of
the region. Partly due to the decision-making powers assumed by the state, partly due
to the caring attitude, the ability of individuals to take care of themselves has been
significantly reduced. Generations have become accustomed to living in a certain
degree of security, the framework for which was provided by the socialist state. This
caring attitude was further enhanced by the creation of centralized, state-maintained
institutional networks in certain areas (e.g., in connection with the children or elderly
care or other forms of social services), which - although in varying quality - provided
an adequate background, taking the burden off families.

16 Kornali, 2005, p. 927.
17 Kornai, 2005, p. 927.
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The socialist state did not support (in fact, hindered) self-organization, it weak-
ened community activity, spontaneous manifestations, and the creation of those
living spaces that could have been decisive from the point of view of community
existence. With such antecedents, the population socialized to these conditions faced
completely unexpected expectations: the state did not hold their hand, did not protect
them, did not guide them. They should have recognized the legalities of the constantly
changing market, should have made thoughtful, long-term financial decisions, or
even should have taken steps for their future self-care.

3. Changes in crime, interpretations of crime and response to crime

Crime is generally of great interest in all societies; this became even stronger in the
former socialist countries, where the news was previously filtered, taking care of
the citizens’ “image of the country”, after the system change. The media responded
immediately to this public demand®. The sudden increase in the number of media
has not been accompanied by the preservation of quality journalism; the rights of
the affected parties or the reality of the news have often not been taken into account.
The reporting of negative news became more and more prevalent. The reason for this
is that “the ‘bad news media’ operating on the assumption that crime and exposés
of corruption and ineffectiveness of state officials, including the police and criminal
justice system, sells more papers”.

The special relationship with state property was also partly connected with this.
Even though it was given increased protection by the criminal law, the people did not
feel that this was theirs, and thus they were more tolerant in relation to acts against
state property.

3.1. Concept of crime in the socialist era
Thanks to the crime picture and conceptual approach of the socialist countries, as
well as the changes in the criminal statistics, it is possible to record several specific
features that are specific only to this region, but at the same time, they serve with
partial explanation for the changes of the criminal policy.

Perhaps the most striking feature is the political and ideological approach to
crime. The central element of the Marxist approach to crime is the critique of the
capitalist social system, and the approach that the crime one of the forms of class
struggle. Behaviors that are against the interests of the ruling class are prohibited
by criminal law. According to some theories, the task of criminal law is directly to
ensure that the rich get away with punishment - but it takes decisive action against
the poor.

18 See Sajo, 1986, p. 285.
19 Caparini and Marenin, 2005.
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This approach continued to exist in the second half of the 20" century, partly with
a different content. This means that, according to the new theoretical point of view,
the political forces that have obtained a majority in the legislature partly by means
of criminalization and partly by shaping criminal policy (especially law enforcement
policy) influence the chance becoming offender. In connection with this situation,
certain groups will have a greater chance of committing illegal behavior and of
detecting by the police action.

Other radical criminological theory® formed on the basis of neo-Marxist theory
- although many criticisms were leveled against it — directly aimed to break away
from the traditional theoretical framework. According to his point of view, the basis
of crime is the inequalities of capitalist society, the different property and power rela-
tions, so the real solution is not to change the rules of criminal law, but to transform
the entire social system. And this can be achieved by abolishing capitalism.

The tenets of the socialist criminological theories prevailing in Western Europe
echoed in the concept of crime in the socialist countries, but in some cases, they
appeared in a much more radical form.

According to the communist and socialist understanding of the post-World War
II period, crime can be traced back to the unjust capitalist system. The fact that even
in socialism there are still criminals is basically the result of the fact that the way
of thinking of these people is still connected to the capitalist environment, their
cognitive development is lagging behind their existential development. That is why
criminals are actually enemies of the people, and since their illegal behavior actually
stems from a hostile perception of socialism or their inadequate ideological maturity,
they must be dealt with strictly®.

Crime is alien to the new, socialist-communist type of person, which is able to act
consciously, with a certain knowledge of Marxist-Engelsian ideas?.

Since the main cause of crime is to be found in the capitalist economic system, the
injustices of which will disappear in the socialist or communist era that ensures equal
goods - just as the state and the law will cease to exist in the ‘near future’ - crime will
no longer characterize societies. As a result, only people who have some sort of psy-
chological problem behind them commit crimes. Thus, crime will not be considered
a social or mass phenomenon in the future.

The power of this approach to crime is clearly demonstrated by the fact that, for
example, in Hungary, even the teaching of the subject of criminology at universities
has been discontinued for a short period.

Although this approach to crime did not appear so sharply in all socialist coun-
tries of Central and Central Eastern Europe, at the same time, it can generally be said

20 Vig, 2019, p. 201.
21 Lévay, 2019, pp. 268-269.
22 Lo$, 2002.
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that the powerful, ideological approach and the prevalence of the so-called ‘Rudiment
theory’ were typical in the region®.

The criminological approach to explanation of crime changed during the decades
of socialism along with the change in political perception, and moved further and
further away from the power-ideological approach, giving way to traditionally
accepted explanations of crime. “In Hungary, for example, it became accepted by the 1970s
that ,,a) crime is a social mass-phenomenon even in the socialist system, b) crime is not alien
from the socialist social order but a necessary part of it, basically determined by the existing
socialist conditions.”*

This was partly due to the fact that, according to criminal statistics, the majority
of the perpetrators were not enemies of the people - in fact, they came from the very
social class (worker, peasant) that played a prominent role in the construction of social-
ist societies. On the other hand - as the experience in Poland shows - the “’Socialist
man’ could never become a social norm because Poles viewed it as grounded in alien
concepts lacking rational or moral bases. ‘Socialist man’ was simply not thinkable:
neither as a model nor as a person.””

Behind many of the behaviors ordered to be punished by the proletarian dictator-
ship, there was no affirming force of public opinion.

The common feature of these crimes is that they were not found in the criminal
laws of the respective countries before the period of the socialist system. Only is
enough to think of the period after World War II, when Stalinism was more strongly
present in the countries of the region. The interest of the state power raised it to the
level of behaviors dangerous to society - and with it, also ordered to punish - e.g.,
such behaviors, like resistance to the collectivization of agriculture; or the fact that
someone did not have a job was considered behavior against socialist morality and the
“perpetrator” became punishable. In this period, the concept of sin was far removed
from the concept of sin of the earlier historical period of the region (or indeed from
its religious content).

In addition, there were other operating mechanisms affecting the former socialist
countries. For example, ‘deficit management’ can be classified as such. In connection
with this, corruption based on barter became a kind of ‘social game’, in which a
significant part of the population knew themselves well, and in which - within the
framework provided by their own abilities and social situation - they themselves
could participate. In this context, it was in the interest of individual citizens that
the other party violates the norms, because it benefits both parties involved?. These
norm-violating behaviors were first tolerated and then tacitly accepted.

23 Korinek, 2010, p. 173.
24 Vigh, 1994, p. 93.

25 Los, 2002.

26 Hankiss, 1982, p. 28.
27 Sajo, 1986, pp. 226-227.

| 27|



ERIKA VARADI-CSEMA

3.2. Effects of regime change on response to crime

“High social costs, arose from the rapid economic transition of the early 1990s and those
kinds of social and socio-psychological problems were not handled adequately. This led to
disappointment, decline of trust in democracy and heavy loss of credibility of the political
elites. Euroscepticism in the CEECs originates from the people’s skeptical view of life in
general.”” One of the most important elements of the many connection points affect-
ing the countries of the region is the negative impact of system change on the crime
situation and the related need for public safety.

The social and economic transformation was typically accompanied by the impov-
erishment of a significant part of the citizens (this affected 80% of the population in
Hungary®, for example). The multiplication of the number of economic abuses were
typical because of the uncertain and inadequately regulated economic conditions.

As a consequence of the opening of the country’s borders, new forms of crime
appeared, often such serious, violent behavior that society had not faced before. “All
post-socialist societies experienced an explosion of regular and transnational organised
crime involved in smuggling drugs, people, arms, or conventional contraband such as
cars, and in some areas, the criminalisation of the economy through growth of the shadow
economy and links between organised crime and corrupt state officials.”** In this situation,
the typically under-resourced, understaffing low public trust and prestige police
should have been successful during the fight against criminality. (In later, different
forms of criminal activities (prostitution, drug trafficking, etc.), which originating
from the CEE-countries, targeted the western member states of EU.%)

This caused further deterioration of public safety. Unemployment and difficulties
in making a living led to an increase in the number of crimes against property - and
with it the crime rate - to an unprecedented extent and speed.

The lack of trust also stems from the inefficiency and inefficiency of the function-
ing of the justice system, especially the police, perceived by the population. Although
in 1996° 73% of Western European respondents were satisfied with the police per-
formance, this number was among the Central and Eastern European respondents
only 33%.

The uncertainty, the frustration feeling in connection with failures, the negative
socio-psychological effects of the system change, the disappointment in the new
social order and the lack of trust in the effective functioning of the state and judicial
bodies caused an increase the fear of crime. (Citizens of Central and East-Central
European countries felt least safe: 53% of them felt their circumstances a bit unsafe
or very unsafe.*)

28 Flamm, 2012.

29 Kolosiand Rébert, 1992, p. 37.

30 Solomon and Foglesong, 2000, p. 76.
31 See more at Kerezsi, 2004.

32 Alvazzi del Frate, 2004, pp. 70-71.
33 Zvekic, 1998, p. 82.
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The fear was further increased by the media’s distorted image of crime®, as well
as the elevation of public safety questions to the political arena.

After the ‘top’-years 1990’ the criminal activity decreased to 2000 in certain
categories as police and state authorities became more adept at dealing with crime,
including organized crime, and as political and socio-economic conditions began to
stabilize. At the same time, the citizens’ demand for public order and public safety
remained.

As Caparini and Marenin pointed out “in contexts where public fear of crime
reaches high levels, public, media and political parties can create pressure for puni-
tive crime control policies as ‘law and order politics’ comes to dominate the political
agenda, leading to calls from certain political parties, media and members of the
public for more punitive crime control policies.”®

4. Conclusion

The socialist state system before 1990 can be described with a number of common
characteristics. The most important political framework was the dictatorial system
without free elections. The specific extent of this - i.e., whether there was a hard or
soft dictatorship in the given country - depended on a number of historical factors.

Instead of a market economy, the most important feature of the socialist eco-
nomic operation is the planned economy, where the operation of the economy was
not regulated by ‘supply and demand’, but rather by political goals and principles. The
countries - although they belonged to the great socialist family - were not completely
united ideologically. At the same time, all of them were characterized by ideological
hegemony referring to Marxism-Leninism instead of pluralism of ideas, thoughts,
and lifestyles.

The disintegration of the former Soviet bloc, the changes in the political and
economic system that took place almost at the same time, created the multi-party
system based on free elections, which resulted in the democratization of society, and
the establishment of the ‘rule of law’ in all affected CEE countries®. But the birth of
ideological pluralism was also a very important result. At the same time, the transi-
tion to a market economy took place.

One of the defining common experiences of the examined region is the transfor-
mation of the former political system, the process of system change. In the case of
Central and East-Central European countries, this typically took place in 1989/1990
and the following few years. The similar, often shocking historical experiences led
to the same socio-psychological reactions of the nations of the region, despite the
different cultural characteristics. The drastic increase in crime after the political,

34 See Korinek, 1997.
35 Caparini and Marenin, 2005.
36 Lévay, 1994.
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economic changes® and the loss of citizens’ sense of security led to the loosing of
the trust in regime-changing, then in the European Union - as a consequence of the
economic crisis.

This frustration resulted the reborn of the nostalgic feeling for the socialism arose.
For example, in 2004 more than 50% of the asked CEECs citizens evaluated the previ-
ous communist regime positively. The data was in Slovenia 68% (!), in Hungary 58%,
in Poland and Slovakia 51%. The ‘best’ ration belonged to the Czech Republic (32%).*

The cause was, that by entering the European Union,

“life seemed to still be difficult for individuals to follow the rapidly chang-
ing world. The CEECs joined the EU in those hectic times when a big part
of the society was not able to and it was not willing to adopt changes of the
transformation”®.

These common effects and experiences resulted in similar criminal policy responses
from those exercising political power, the framework of which was also influenced by
the connection to the value system and professional position of the Council of Europe
and then the European Union*.

37 However, the issue of public safety is not only in the former socialist states has a special
power and need. It is also true in the case of the USA or Western Europe that it has become
an extremely important aspect of the citizens, the solution of which is basically expected from
those who exercise the state criminal power, and for this purpose they are increasingly willing
to renounce the protection of their privacy and a certain range of their acquired human rights.
38 Kornai, 2007, p. 106.

39 Flamm, 2012, p. 320.

40 See more at Lévay, 2004.
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Czech Republic: National Regulations in the Shadow
of a Common Past

Véra KALVODOVA - Marek FRYSTAK

ABSTRACT
This chapter deals with Czech criminal law and its changes after 1989, when the so-called Velvet
Revolution took place. The Velvet Revolution initiated a series of democratic social and economic
reforms in Czechoslovakia and has subsequently been reflected in Czech legislation. The reform
of the criminal branch of law began in 1990. We can distinguish two phases of this reform. The
first is the phase of amendments, and the second is the phase of recodification. These changes were
implemented through individual amendments or through a complete recodification. Recodification
was implemented in 2009 only for the Criminal Code, while criminal proceedings are still regulated
by the 1961 Act, which cannot be considered ideal. In this chapter, the reader will be introduced to
the basic principles and background of substantive criminal law and criminal procedure law (e.g.,
criminal liability, criminal sanctions, and the basic principles and subjects of criminal proceedings
as well as their stages). Aspects of so-called prison law, which is closely related to criminal sanctions,
and aspects of cooperation between judicial authorities will also be discussed.

KEYWORDS
Czech Republic, criminal law and criminal liability, stages of criminal proceedings, prison law,
international judicial cooperation

1. Criminal science in the Czech Republic during the regime change

The democratic social and economic reforms that were introduced in Czechoslovakia
after the “Velvet Revolution” in November 1989 has been subsequently reflected in
Czechoslovak and, since 1993, Czech legislation. Regarding criminal law, the reform
of this branch of law began in 1990. We can distinguish two phases of the reform. The
first is the phase of amendments, and the second is the phase of recodification.
Numerous amendments to the Criminal Code and Criminal Procedure Code,
reflecting the fact that the Czech Republic became a Member State of the European

Kalvodova, V., Frystak, M. (2022) ‘Czech Republic: National Regulations in the Shadow of a Com-
mon Past’ in Varadi-Csema, E. (ed.) Criminal Legal Studies. European Challenges and Central Euro-
pean Responses in the Criminal Science of the 21st Century. Miskolc-Budapest: Central European
Academic Publishing. pp. 35-70. https://doi.org/10.54171/2022.evcs.cls_2
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Union in 2004, have been accepted since the beginning of the 1990s.! At the same time
the recodification of Criminal Substantive Law was initiated, and the concept of three
criminal laws was introduced. According to this concept, three bills were prepared:
the Act on the Liability of the Youth for Wrongful Acts and on Justice in Matters of the
Youth (in short, the Juvenile Justice Act), the new Criminal Code, and the Criminal
Liability of Legal Entities Act.

The Juvenile Justice Act No. 218/2003 Coll. has been in effect since January 1, 2004.
This act provides coherent legal regulation of criminal liability and punishment of
juveniles (persons between 15 and 18 years of age) together with the legal regulation
of criminal proceedings in cases involving juveniles. This act is related to the matters
of minors (children under 15) as well. This law extended the application of the new
principle of restorative justice to Czech criminal law.2

The process of adoption of the new Criminal Code was complicated. The bill from
2005 was accepted by the Chamber of Deputies of the Parliament of the Czech Repub-
lic in 2006. Subsequently, the Senate (the second chamber of the Parliament of the
Czech Republic) sent it back to the Chamber of Deputies with unacceptable changes,
and ultimately, the Chamber of Deputies rejected the bill. The new Criminal Code bill
has been created over the next two years and was open to public discussion. It was
accepted by the Parliament of the Czech Republic in February 2009 and subsequently
signed by the president of the Czech Republic. The new Criminal Code was published
in the Collection of Laws of the Czech Republic under the No. 40/2009 Coll. and came
into effect on January 1, 2010.

In view of the trends in continental legal systems, the concept of recodification has
assumed the introduction of corporate criminal liability, which is a significant change
in the existing theoretical concept of criminal liability. The Act No. 418/2011 Coll. on the
Criminal Liability of Legal Entities and on Proceedings against Them (the Criminal Liabil-
ity of Legal Entities Act) came into effect on January 1, 2012. This act does regulate not
only criminal liability and the system of criminal sanctions but also the specifics of
criminal proceedings in cases of legal entities. By passing the act, the Czech Republic
joined all other EU member states that had introduced the criminal liability of legal
entities. The Czech Republic decided to adopt genuine criminal liability - a model that
constitutes a major interference (or even a breakthrough) in principles traditionally
present in continental criminal law, both at the level of guilt (the principles of indi-
vidual and subjective liability) and at the level of punishment. Inevitably, this also
affects the field of Criminal Procedure, that is, the criminal proceedings.*

At present, the Criminal Procedural Law is also the target of recodification. The
current Code of Criminal Procedure, No. 141/1961 Coll., is effective since January 1,
1962. It has been amended numerous times since 1990. The bill outlining the new Code

1 For the most important amendments, see Frystak, Kalvodova and Provaznik, 2015, pp. 9-11.
2 For details, see Zateckd, 2008, pp. 307-308.

3 Regarding the most important changes, see Kalvodova, 2012.

4 See also Kalvodova, 2013.
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of Criminal Procedure was prepared by a special commission under the auspices of
the Ministry of Justice.

2. The main sources of criminal law

Czech Criminal Law is not based on custom or court decisions. The conditions for
criminal liability, punishment, and protective measures as well as for imposing them
must be stipulated by law.

As previously mentioned, Criminal Substantive Law in the Czech Republic is, for
the most part, codified in three acts. The Criminal Code No. 40//2009 Coll., as amended
(hereinafter “CC”), is the main source of the criminal law regulation. In addition, there
is a special legal regulation relating to children and juveniles in the Czech Republic,
The Act on the Liability of Youth for Wrongful Acts and on Justice in Matters of Youth, No.
218/2003 Coll., as amended (hereinafter “JJA“), and a special legal regulation relating
to legal entities, Act No. 418/2011 Coll. on the Criminal Liability of Legal Entities and on
Proceedings against Them, as amended (hereinafter “CLLA®).

Regarding the Criminal Law Procedural, first, it is necessary to mention the Code
of Criminal Procedure, No. 141/1961 Coll., (hereinafter “CPC”), which provides general
legal regulation of criminal proceedings. Moreover, there is also a special legal regu-
lation in the two acts mentioned above - Juvenile Justice Act and the Criminal Liabil-
ity of Legal Entities Act. The Act on International Judicial Cooperation in Criminal
Matters, No. 103/2018 Coll., is also a highly important source.

Criminal rules and criminal procedural rules are also found in other criminal
statutes, specifically the following:

+ The Act on Serving Terms of Imprisonment, No. 169/1999 Coll. (The Prison Act,

hereinafter “PA”)

+ The Act on Serving Terms of Protective Detention, No. 129/2008 Coll.

+ The Act on Probation and Mediation Service, No. 257/2000 Coll.

+ The Judicial Rehabilitation Act, No. 119/1990 Coll.

+ The Act on Serving of Custody, No. 293/1993 Coll.

+ The Act on the Police of the Czech Republic, No. 273/1998 Coll.

 The Public Prosecutor’s Office Act, No. 283/1992 Coll,

« The Act on Courts and Judges, No. 2/2002 Coll.

+ The Act on International Judicial Cooperation in Criminal Matters, No. 104/2013

Coll.

The Constitution of the Czech Republic (Constitutional Act No. 1/1993 Coll.) and the
Charter of Fundamentals Rights and Freedoms (Resolution of the Presidium of the
Czech National Council No. 2/1993 Coll.) are also very important sources of criminal
law regulation, both substantive and procedural.

According to Article 10 of the Constitution of the Czech Republic, the ratified
international agreements, whose ratification has been approved by Parliament and
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that are binding in the Czech Republic, shall constitute a part of legal order. Should
an international agreement create a provision contrary to a law, the international
agreement shall be applied.

3. Selected subjects of criminal proceedings

Subjects of criminal proceedings® include anybody who is accorded certain procedural
rights and obligations within criminal proceedings. The law assigns some subjects
the status of a party to the proceedings, which is a narrower term. Each procedural
party is a subject; however, not every subject has the status of being a party to the pro-
ceedings. A party is, for example, the prosecuting attorney of the person accused.

The court, the state prosecutor’s office, and the police authority are identified as
“the investigative, prosecuting and adjudicating bodies” or “the bodies involved in the
criminal proceedings.”

3.1. Courts

In criminal proceedings, courts decide on guilt and punishment, as well as other
matters, such as damages. The court system has four levels: district, regional, high,
and supreme courts. In criminal proceedings, a case may be adjudicated by a single
judge or a bench of three judges, consisting of either the presiding judge and assessors
(so-called lay judges) in the case of first-instance district and regional courts or three
professional judges in the case of regional courts serving as courts of appeal, as well
as the high courts and the Supreme court.

Regarding the courts, the issue of subject-matter and local jurisdiction needs to
be raised as well. The district courts are the first-instance courts in cases in which
the first-instance competence does not belong to regional courts. Regional courts
are the courts of first instance in criminal matters concerning offenses for which
the Criminal Code specifies punishments with the lower limit of at least five years
of imprisonment or the exceptional punishment. However, regional courts also deal
with several offenses for which the lower limit of punishment is lower than five years
of imprisonment - this concerns, for instance, the offenses of unauthorized removal
of tissues and organs, offenses committed by means of investment instruments, the
offense of the breach of regulations regarding economic rules, and the offense of
sabotage.

The basic rule for determining the local jurisdiction is based on where a criminal
offense is committed. If local jurisdiction cannot be determined in this way, then
the proceedings are held by the court within the jurisdiction of which the defendant
resides, works, or stays. Where that is not sufficient for determining the local jurisdic-
tion, the competence belongs to the court within the jurisdiction of which the offense
came to be known.

| 5 Section 12 of the CPC. |

| 38 |



CZECH REPUBLIC: NATIONAL REGULATIONS IN THE SHADOW OF A COMMON PAST

In the case of a juvenile offender, the proceedings shall be held by the youth court
of the district in which the juvenile resides or, if the juvenile has no fixed place of
residence, by the court of the district in which the juvenile works. If no such place
can be ascertained or if the location is outside the territory of the Czech Republic, the
proceedings shall be held by the youth court of the district in which the offense was
committed; if the place of the offense cannot be ascertained, the proceedings shall be
held by the youth court of the district in which the offense was revealed.

3.2. State prosecuting attorney’s office
The state prosecuting attorney’s office is a state authority that performs criminal
prosecution within criminal proceedings, thereby meeting the principle of legality.
It is a body of public prosecution and is closely related to the accusatorial principle,
which is manifested by the fact that a criminal prosecution before the court is pos-
sible only on the basis of an indictment, a motion for punishment, or a motion for
approval of a plea bargain.

The system of the state prosecuting attorney’s offices has four levels: district,
regional, high and supreme prosecuting attorney’s offices. Their subject-matter and
local jurisdiction is delimited in the same way as in the case of courts. State prosecut-
ing attorney’s offices are not, in the exercise of their competence, subservient to the
Ministry of Justice. The mutual relations among the individual prosecuting attorney’s
offices are regulated in such a way that the higher prosecuting attorney’s offices
always exercise control (supervision) over lower prosecuting attorney’s offices.

In relation to the system of state prosecution in the Czech Republic, it is worth
mentioning the amendment to the Criminal Procedure Code made by Act No. 315/2019
Coll., effective from December 1, 2019, whose purpose was to adapt the Council Regu-
lation (EU) 2017/1939 of October 12, 2017, on the establishment of the European Public
Prosecutor’s Office in Czech criminal proceedings.

Its primary activity is investigating and prosecuting (co-)perpetrators of crimes
threatening or damaging the EU’s financial interests and bringing them to justice.

The European supreme prosecutor, European prosecutor, and European empow-
ered prosecutor have the same powers and duties as those provided by Czech law to a
prosecuting attorney in Czech criminal proceedings.

3.3. Police authorities
Police authorities are understood to be, above all, the various units of the Police of
the Czech Republic and, with respect to the proceedings concerning criminal offenses
committed by the members of the Czech Republic’s security forces, the unit of the
General Inspection of Security Forces. The same position is also held by the following:
the authorized bodies of the military police in the proceedings concerning criminal
offenses committed by members of the armed forces; the authorized bodies of the
Prison Service of the Czech Republic in the proceedings concerning criminal offenses
committed by members of the Prison Service; the authorized bodies of the Security
Intelligence Service in the proceedings concerning criminal offenses committed by
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members of the Security Intelligence Service; and the authorized bodies of the Office
for Foreign Relations and Information in the proceedings concerning criminal offenses
committed by members of the Office for Foreign Relations and Information. The posi-
tion of police authority is also held by authorized customs bodies in the proceedings
concerning criminal offenses committed by violating customs regulations and regula-
tions regarding the importation, exportation, and transit of goods - this authority also
applies when the offenses are committed by members of the armed forces or armed
units and services — and in the proceedings concerning breaches of legal regulation
when placing and obtaining goods in member states of the European Communities,
where such goods are transported across the national border of the Czech Republic.
Moreover, it applies in cases of violations of tax regulations when customs authorities
act asthe tax administrators under the Act on the Administration of Taxes and Charges.
Unless provided otherwise by the Criminal Procedure Code, these authorities may
perform all acts in criminal proceedings that constitute the powers of police authority.
The criteria for determining the subject-matter and local jurisdictions of the police
authority are derived from the courts’ jurisdiction. The subject matter jurisdiction in
the case of police authority may also be regulated by internal acts of regulation.

In the case of the Police of the Czech Republic, for instance, the subject matter rel-
evant in police authority is modified by internal acts of regulation. The most frequent
entity appearing in the function of police authority is the Police of the Czech Republic.

3.4. The Probation and Mediation Service
The Probation and Mediation Service carries out probation and mediation in cases for
which the criminal proceedings are pending.

Probation is the organization and exercise of supervision of the accused, defen-
dant, or convicted person, control of the enforcement of alternative sentences in
which some obligations or restrictions have been imposed, monitoring of the behav-
ior of the convicted person during the probationary period of the conditional release
from imprisonment, and individual assistance to the accused person and influence on
them in terms of leading a proper life. Therefore, it is imposed when the state pros-
ecuting attorney or judge considers it expedient to monitor and control the offender’s
behavior for a certain period.

In the context of probation, it creates the conditions for a criminal case to be heard
in one of the special types of criminal proceedings, for a detention to be replaced
by another measure, or for a non-custodial sentence to be imposed and carried out.
Thus, it provides the accused with professional guidance and assistance, allows the
monitoring and the control of their behavior, and facilitates the cooperation with
the family and social environment in which they live and work with the aim of them
leading a proper life in the future.

Mediation is an out-of-court settlement of a dispute between the accused and the
victim. Mediation enables the accused to express an apology to the victim and atone
for the consequences of the crime committed. For the victim, mediation increases the
likelihood of prompt compensation by the accused.
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4. Main substantive criminal law items

4.1. Fundamental principles of criminal law

Criminal Substantive Law can be defined as a branch of law regulating through its
norms primarily the legal relations between those committing crimes and the state
with the view of providing just and sufficient protection of the justified interest and
relations in society (both individual and public) against wrongdoings by means of
punishment and protective measures. The basic function of the criminal law is the
protective function. Other functions of the criminal law should also be mentioned,
such as the regulative, preventive and repressive functions.

The above-mentioned functions of criminal law represent a framework for the
application of its fundamental principles, which form the necessary basis of the cre-
ation, interpretation and application of the rules of criminal law. Some principles of
criminal law are laid down in the Constitution of the Czech Republic and the Charter
of Fundamentals Rights and Freedoms.

Criminal law is based primarily on the following principles:

The principle of legality - nullum crimen, nulla poena sine lege - “only the law shall
determine which acts constitute a crime and what penalties or other detriments to
rights or property may be imposed on them™.

The principle of subsidiarity of criminal repression- the subsidiary role of criminal
law (the principle of ultima ratio, ultimum remedium) as a means of the last resort
for protecting a society. The criminal liability of the offender and the criminal conse-
quences associated with it may only be applied in socially harmful cases in which the
application of liability under another legal regulation is insufficient’.

The ban of the retroactive jurisdiction in malam partem - the retroactive jurisdiction
of a stricter law is not permitted - “the question whether an act is punishable or not
shall be considered and penalties shall be imposed in accordance with the law in
force at the time when the act was committed. A subsequent law shall be applied if it
is more favorable for the offender™®.

The ban of the analogy in malam partem - the extension of the conditions of crimi-
nal lability, sentencing, and protective measures as well as the terms and conditions
for their enforcement is not permitted.

The principle of individual criminal liability of the natural person for their own actions.

The principle of liability for the guilt - guilt consists of blameful fulfillment of the
characteristics of the body of the crime; the wrongdoer’s act must be either inten-
tional® or negligent®.

6 See Charter of Fundamental Rights and Freedoms. Cf. Article 39 Section 12/1 of the Criminal
Code (hereinafter referred to as CC).

7 Section 12/2 of the CC.

8 Charter of Fundamental Rights and Freedoms, Article 4/6 Section 16/1 of the CC.

9 Section 15 of the CC.

10 Section 16 of the CC.
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The principle of adequacy of punishment — a sanction must be adequate in relation to
the nature and seriousness of the criminal offense committed and the offender’s per-
sonal situation!'. Where the imposition of a less severe sanction is sufficient, a more
severe sanction may not be imposed upon the offender'? . In line with this principle,
unconditional imprisonment has the status of ultima ratio; thus, alternative sanctions
should primarily be imposed.

The principle of considering the interests of the injured party — in imposing criminal
sanctions, the interest protected by the law of such persons aggrieved by the criminal
offense shall be taken into account®®. This principle can be considered an element of
the concept of restorative justice.

The ne bis in dem principle — a circumstance that is a legal feature of a criminal
offense must not be regarded as aggravating or mitigating.

4.2. Criminal liability and obstacles to criminal liability
Criminal liability as such lays in a subsequent reaction of the State to the criminal
offense committed in the form of a punishment. The crucial institute of criminal
lability is a criminal offense as its basis.

A criminal offense is defined in Section 13/1 of the CC. According to this provi-
sion, the criminal offense is an illegal act identified as punishable by criminal law
and which presents the characteristics set out under such law. Moreover, there is also
increasing definition in Section 111 of the CC. According to this section, a criminal
offense refers to an act that is judicially punishable and, unless the individual pro-
vision of the CC stipulates otherwise, the preparation of that criminal offense, an
attempted criminal offense, organization, instigation and aid.

Criminal offense is based on binary categorization. According to Section 14/2 of
the CC, criminal offenses are divided into minor offenses and crimes. Minor offenses
refer to all negligent criminal offenses and intentional offenses for which the crimi-
nal code stipulates a maximum term of imprisonment of five years. Crimes refer to
all criminal offenses that are not considered minor offenses. In addition, the CC
includes a category for particularly serious crimes. Particularly serious crimes are
those for which the Criminal Code stipulates a maximum term of imprisonment of
no less than 10 years. The binary categorization should lead to the differentiation of
criminal sanctions and will also extend the possibility of imposing the alternative
punishments. This categorization will also form the foundation for various types of
criminal procedures, such as diversions.

The criminal offenses may occur in three stages: a preparation of the criminal
offense, an attempt of the criminal offense, a completion of the criminal offense.

11 Section 38/1 of the CC.
12 Section 38/2 of the CC.
13 Section 38/3 of the CC.
14 Section 39/5 of the CC.
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According to the Section 20/1 of the CC, a conduct that is based on the creation
of conditions for committing of a particularly serious crime, especially its organiza-
tion, acquisition, or adaptation of the means or instrument for its commission, in
association, unlawful assembly, in the instigating or aiding of such a crime shall be
considered preparation only if the criminal code expressly stipulates it for the relevant
criminal offense and an attempt or completion of a particularly serious crime did
not occur.

Attempted criminal offense is defined as any conduct that leads immediately to the
completion of a criminal offense and that the offender committed with intention of
the committing of a criminal offense even if the completion did not occur®.

Both preparation and attempted criminal offenses are punishable pursuant to
the criminal penalty set out for the particularly serious crime or criminal offense to
which they lead unless the criminal code stipulates otherwise’.

Completed criminal offense refers to fulfillment of all the elements of the criminal
offense, including the age and sanity of the offender, protected interests (object),
acting, consequences, and causality (on the objective side) and culpability (on the
subjective side).

The minimum age of criminal liability is defined as 15 years of age. According
to Section 25 of the CC, a person who has not reached 15 years of age at the time a
criminal offense is committed shall not be held criminally liable. A person gains a
criminal liability the day after their 15t birthday. Persons between 15 and 18 years of
age are regarded as “juveniles” and fall within a milder system of criminal liability.
A person gains a full criminal liability the day after their 18 birthday.

The criminal capacity of an offender also depends on their mental condition.
Sanity is required as a prerequisite for criminal liability. If, due to their mental disor-
der, an offender is unable to recognize the danger of their actions or to control them,
they shall not be held criminally liable for their act?’.

A diametrically opposite case may serve as an example if the offender themselves
is to be blamed for their insanity, referred to as culpable insanity, which is regulated
by Section 360 of the CC.

Section 360 of the CC describes three cases of culpable insanity:

1. Drunkenness - this provision is favorable to the offender and takes into consider-
ation their physical condition at the time the crime was committed. They are not fully
criminally liable, and their criminal liability is thus reduced.®

2. Actio libera in causa dolosa - ALIC dolosa - the offender induces within them-
selves a state of insanity with the intent to commit a crime; they remain fully liable
and without limitations for the crime thus committed.”

15 Section 21/1 of the CC.

16 Sections 20/2, 21/2 of the CC.

17 Insanity, cf. Section 26 of the CC.
18 Section 360/1 of the CC.

19 Section 360/2 of the CC.
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3. Action libera in causa culposa — ALIC culposa - the offender induces within them-
selves a state of insanity and commits a crime via negligence caused by them having
induced within themselves a state of insanity; they are also fully criminally liable for
the crime thus committed.?

The offender’s acting is the core of the crime. Its essence is a manifestation of
the will of the offender. We distinguish two forms of acting: the act of commission,
in which the will is manifested in a physical performance, and the act of omission,
in which the will is manifested as an omittance. Not all omissions may be classified
as a type of acting (conduct). According to Section 112 of the CC, the conduct shall also
include an act of omission if the offender was obliged to perform with respect to the other law,
an official decision or contract, the circumstances, or their situation. This means that the
offender has to be bound by a special duty to perform.

The designation of special offender can be required when certain criminal offenses
are committed. For example, only a Czech citizen can commit the crime of High
Treason?, only a public official can commit a crime pursuant to Section 329 of the CC
(Abuse of Powers by a Public Official), and only a mother of a newborn baby can be the
perpetrator of a crime pursuant to Section 142 of the CC (Infanticide).

The consequence of a criminal offense can be defined as the violation or endanger-
ing of an interest protected by the criminal code.

There is no criminal liability without the causal relationship between the offender’s
acting and the consequence. The Czech theory and practice is based on the so-called
Theory of Necessary Condition (conditio sine qua non). In the sense of this theory, the
act of an offender is the cause of a consequence if the consequence would not occur
without the act or if it would have occurred substantially different.?

In some cases, additional objective elements may be required, such as the manner
in which the criminal offense was committed or the place and the time at which it was
committed.

There is also no criminal liability without culpability (the principle of liability
for guilt). According to Section 13/2, the intention is required as a regular condition
of punishability, unless the Criminal Code expressly provides that the negligence is
sufficient for committing a crime. We distinguish two forms of culpability, intent*
and negligence®, which are further divided into direct and indirect intent and willful
and unwillful negligence. Both forms of negligence can reach a degree of gross neg-
ligence. According to Section 16 Paragraph 2, a criminal offense is committed out
of gross negligence if an offender’s approach to the requirement for due diligence
attest to the evident irresponsibility of the offender in the interest protected by
criminal law.?®

20 Section 360/2 of the CC.
21 Section 309 of the CC.
22 Diblikov4d, 2002, p. 14.
23 Section 15 of the CC.

24 Section 16 of the CC.

25 Penal Code, 2011, p. 5.
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As previously mentioned, the commission of a criminal offense requires inten-
tional culpability as a standard condition. However, according to Section 17 of the CC,
circumstances that qualify the application of a more severe penalty shall be taken
into account

a) if it is a more severe consequence and even if the offender caused it due to
negligence, except for cases in which criminal law requires intentional fault

b) if it is another fact and even if the offender was unaware of such a fact,
although they should have been aware of it considering the circumstances
and personal situation, except for cases in which criminal law requires that
the offender was aware such a fact.?

In addition to fault (guilt), other characteristics such as motive or goal may be
required.

Regarding the organization, instigation, and aid, they are three forms of participa-
tion in a completed or attempted criminal offense?. The participation is based on the
principle of accessory, which refers to the following:

An Organizer is a person who intentionally organizes or directs the committing of
a crime.

An Instigator is a person who intentionally instigates another person’s commission
of a crime.

An Aider is a person who intentionally grants another person assistance in com-
mitting a criminal offense, particularly by providing the means for committing the
criminal offense in question, removing obstacles, giving advice, strengthening the
person’s intent, or promising help after the commission of a criminal offense.

It is also necessary to mention special legal regulation in matters of juveniles.
A criminal offense committed by a juvenile is called a transgression®. It is not divided
into minor offenses and crimes. In addition to age and sanity, a particular level of
intellectual and moral maturity is required as a prerequisite for a juvenile to be held
criminally liable. The criminal liability of juveniles is a relative type of liability,
meaning that not everyone who has reached the age of 15 and is sane can be considered
criminally liable. According to Section 5/1 of the Juvenile Justice Act (JJA), a juvenile
who, at the time of committing the action, did not command the necessary level of
intellectual and moral maturity to be able to recognize its illegality or to control their
conduct shall not be held criminally liable for the action.

Regarding legal entities, the Act on Criminal Liability of Legal Persons (hereinafter
referred to as “CLLE”) provides that a criminal offense committed by a legal person
is an illegal act committed in its interest or in the course of its activities by one of
the persons listed in Section 8/1 of the CLLE, for example, a statutory body or its
member, a person in a managerial position who performs directing or controlling

26 Penal Code, 2011, p. 6.
27 Section 24 of the CC.
28 Section 6/1 of the JJA.
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activities, a person who influences the management of a legal entity, or an employee
in the performance of work tasks.? The liability of a legal entity is conditioned by the
imputability of the actions of said persons to the legal entity®. According to Section
8/3, not finding a concrete natural person who acted in way mentioned in Section 8/1
and 2 does not influence the criminal liability of the legal entity. A legal person shall
be released from criminal liability if the legal person has made every effort that may
be required of it to prevent the commission of an offense. A legal entity may commit
all criminal offenses specified in the criminal code, except for those that are exhaus-
tively stipulated in Section 7 of the CLLC. It is also necessary to mention that when
exercising a public authority, the Czech Republic, as the state and local self-governing
unit, is expressly excluded from criminal liability®.

A criminal offense may only be an illegal act. There are circumstances excluding
illegality in the criminal code - extreme distress, necessary defense, consent of a victim,
admissible risk, and the justified use of a weapon.®? In addition, the criminal code regu-
lates the reason for a lapse of criminal liability - effective repentance® and its special
cases® as well as limitation of criminal liability®.

4.3. The system of criminal law sanctions
We can distinguish three relatively separate sanction systems in relation to the three
possible groups of offenders in Czech criminal law: adults, juveniles and legal entities.

The system of criminal sanctions for adults and legal entities is based on the concept
of dualism of sanctions and consists of punishments and protective measures.

Punishment can be imposed by a criminal court on a perpetrator of a criminal
offense.

Protective measures can be imposed by a criminal court either in criminal or in
civil procedure on a perpetrator of a criminal offense or an act otherwise classified as
criminal (for example, if the offender is insane or a person under 15).

Punishment may only be imposed in accordance with the law (the principle of
legality). Section 52/1 of the CC stipulates numerous types of punishment for adult
offenders: a sentence of imprisonment; house arrest; community service; forfeiture
of property; a pecuniary penalty; forfeiture of an item; prohibition from undertak-
ing activities; prohibition from breeding and possessing animals; prohibition from
residence; prohibition from entry to sporting, cultural, and other social events; depri-
vation of titles of honor and awards; deprivation of a military rank; banishment.

There are three forms of sentences of imprisonment in the Criminal Code: an
unconditional prison sentence, a conditional prison sentence, and a conditional

29 For more, see Frystak etal., 2016, pp. 24-26.
30 Section 8/2 of the CLLE.

31 Section 6/1 of the CLLC.

32 See Sections 28-32 of the CC.

33 Section 33 of the CC.

34 Sections 197, 242, 362 of the CC.

35 Section 34 of the CC.
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prison sentence with supervision. Exceptional punishment is a special type of prison
sentence. It has two forms: a prison sentence for over 20 to 30 years and a life prison
sentence.

Protective measures are protective treatment, security detention, confiscation of
an item, confiscation of a portion of property, and protective education®®. The imposi-
tion of protective education is governed by the JJA. Protective treatment may not be
imposed in addition to a security detention.

The enumeration of punishments for legal entities is listed in Section 15/1 of the
CCLE. The following punishments may be imposed upon a legal entity that commits
criminal offenses: winding-up (dissolution) of the company; forfeiture of property;
pecuniary punishment; forfeiture of an item; prohibition from undertaking activi-
ties; prohibition from breeding and possessing animals; prohibition from the perfor-
mance of public contracts or participation in public tender; a ban on the acceptance
of subsidies; the publication of the judgment.

Regarding protective measures, a confiscation of an item and a confiscation of a
portion of property may be imposed on legal entities®’.

It is evident that legal entities may be subject to the same sanctions as natural
persons (i.e., a pecuniary punishment, prohibition from undertaking activities,
confiscation of property, or confiscation of an item) or to sanctions that are quite
specific.®® The sanctions may be imposed individually or simultaneously. The only
exception that is explicitly banned® is the concurrent imposition of a pecuniary pun-
ishment and the forfeiture of property.

The system of criminal sanctions for juveniles is based on the concept of the
monism of sanctions. It consists of a united system of measures: educational, protec-
tive, and criminal®.

The educational measures are as follows: a) supervision of a probation officer; b)
probation program; c) educational duties; d) upbringing restrictions; e) admonition
with warning.

Educational measures can be imposed on a juvenile against whom the proceed-
ings are conducted after their approval during these proceedings prior to the court
deciding on their guilt. These measures will manage the juvenile’s way of life and thus
support and safeguard their upbringing.

Protective measures refer to protective treatment, security detention, confiscation
of an item and protective upbringing. Their purpose is to positively influence the
mental, ethical, and social development of the juvenile and to protect the society from
wrongdoings committed by juveniles.

The criminal measures are as follows: community service activities; financial
measures; financial measures with conditional suspension of sentence; forfeiture

36 Section 98 of the CC.

37 Section 15/2 of the CCLE.
38 Kalvodova, 2013, p. 2262.
39 Section 15/3 of the CCLE.
40 Section 10/1 of the JJA.
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of an item; prohibition from undertaking activities; prohibition from breeding and
possessing animals; banishment; house arrest; prohibition from entry to sporting,
cultural, and other social events; imprisonment conditionally suspended for a proba-
tionary period (conditional sentence); imprisonment conditionally suspended for a
probationary period under supervision; unconditional imprisonment.

Criminal measures can be used only if special procedures and measures, par-
ticularly those that restore violated social relations and contribute to the prevention
of unlawful actions, are unlikely to result in achieving the purpose of the JJA*. The
JJA also stipulates certain special conditions and different levels of penalties for
imposing criminal measures on juveniles compared with adult offenders.*

4.4. Trends related to the special part of the Criminal Code
The special part of the Czech Criminal Code contains 13 chapters. Most of them are
separated into divisions. The systematic arrangement of the special part is based on
the typical relations and interests being protected. Priority is given to the protection
of the fundamental human rights and freedoms of an individual over the collective
interests of society and the state.

The special part of the Criminal Code, both previous and current, has also
undergone many changes as a result of political, social, and economic changes since
the early 1990s. On one hand, a number of criminal acts have been abolished, such
as Instigation, Subversion of the Republic, Leaving the Country, Speculation, and
Dishonoring the Socialist State, the extended protection of socialist proprietorship
based on the ruling ideology of the Communist party. On the other hand, many new
criminal offenses have been gradually introduced into the Criminal Code in response
to the new social phenomena and changes, including those regarding the protection
of life and health, human sexual dignity, children, the environment, economic and
property criminal offenses, and combating terrorism and organized crime.

Of the many changes that have been implemented, we emphasize those out-
lined below.

Criminal offenses against life and health (Chapter I) were expanded and segmented
into five divisions: Criminal Offenses against Life, Criminal Offenses against Health,
Criminal offenses Endangering Life and Health, Criminal Offenses against Pregnancy
of a Women, Criminal Offenses Relating to the Unauthorized Handling of Human
Tissues and Organs, and Human Embryos and the Human Genome. Two types of
crime referred to as qualified (i.e., more severely punished) crimes related to murder
were introduced into the Criminal Code,* and another new criminal offense, Man-
slaughter in Section 141, was introduced as a so-called privileged (i.e., less severely
punished) murder-related crime.

41 Section 10/2 of the JJA.
42 For further details, see Frystak, Kalvodovd and Provaznik, 2015, pp. 87 et seq.
43 Sections 140 Paragraphs 2 and 3.
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The criminal offenses of Sexual Coercion, Prostitution Endangering the Moral
Development of Children, Participation in Pornographic Performances, and the
Establishment of Illicit Contact with a Child were introduced in Chapter III, which
regulates the Crimes against Human Dignity in the Sexual Field. The substance of the
crime of rape has also been extended.

Moreover, the criminal law protection of the environment has been extended. Crimi-
nal acts against the environment have been included in a separate chapter, Chapter
VIII. The most recent criminal offense is the Breeding of Animals in Unsuitable
Conditions in Section 302a of the CC, introduced by the amendment to Criminal
Code No0.114/2020 Coll. This amendment tightened the criminal penalty for animal
cruelty.

The area of economics and property criminal offenses includes in Chapters VI and V,
for example, Misuse of Information in Business Relations (Insider Trading), Unli-
censed Operation of a Lottery or Similar Game of Chance, Fraudulent Manipulation
of Public Tender and Public Auction, special types of fraud such as Insurance Fraud,
Credit Fraud, Subsidy Fraud, Money Laundering and Damage to Financial Interests of
the European Union.

Finally, it is necessary to mention the amendment to Criminal Code No. 333/2020
Coll., which introduced new limits on the amount of damage for the purposes of the
criminal code. The basic damage limit (damage that is not negligible) was increased
from CZK 5,000 to CZK 10,000, which led to a significant decriminalization, especially
of property and economic criminal offenses.

5. Main rules of criminal procedure

5.1. General principles of criminal proceedings

The fundamental principles of criminal procedure** are certain specific legal prin-
ciples and guiding legal ideas that govern criminal proceedings. The principles are
either common to the entire criminal procedure (e.g., the principle of due process
of law, a speedy trial, or the guarantee of the right to a defense) or specific to the ini-
tiation of criminal proceedings (e.g., the principle of formality, legality, or impeach-
ment) or to the taking of evidence (e.g., the principle of search or free evaluation of
evidence). The principles may not be enforced with the same intensity throughout
the proceedings. They are most strongly manifested at the most important stage of
criminal proceedings, namely the main trial.

a) The principle of legality
Nobody may be prosecuted for any reason other than lawful ones or in any other
way than the one provided for by the Criminal Procedure Code. This principle is an
implementation of the general principle of the legality of the exercise of state power,

| 44 Section 2 of the CPC. |
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consisting in the fact that state power serves all citizens and may be exercised only
in cases that are within the limits and in the manner prescribed by law. This is a
guarantee that citizens will not be prosecuted without a reason to.

b) The principle of the presumption of innocence
Until a defendant in criminal proceedings is found guilty under the final and conclu-
sive court judgment, they cannot be viewed as guilty. The investigative, prosecuting
and adjudicating bodies must treat the accused person as innocent until the final and
conclusive judgment of conviction issued by a court.

The principle of presumption of innocence is related to the principle of in dubio
pro reo (the benefit of the doubt). This means that when there are doubts regarding
the guilt of the defendant and those doubts cannot be removed by further evidence,
the decision must be in favor of the defendant. Moreover, the defendant cannot be
convicted unless their guilt is proved. Furthermore, the defendant is not obliged to
prove their innocence or any other fact that is important for the criminal proceedings.
No conclusions concerning the defendant’s guilt can be drawn from the defendant’s
activity or passivity.

¢) Principles of legality and officiality

Under the legality principle, a state prosecuting attorney is obliged to prosecute all
criminal offenses that come to their attention unless provided otherwise by law or a
declared international treaty that is binding upon the Czech Republic. The opposing
principle is the opportunity principle, under which the criminal proceedings are ini-
tiated, continued, or concluded only when such a course of action is opportune (i.e.,
purposeful). The principle of opportunity involves, among other factors, criminal
prosecution with the consent of the injured party. The principle of opportunity is not
explicit within the Czech criminal proceedings, despite that it is manifested in it.

d) Principle of speed

Criminal cases must be dealt with as soon as possible and without undue delay; in
particular, custodial matters and matters in which property has been seized, if it is
necessary due to the nature and value of the seized property, shall be handled with
great speed.

One specific manifestation of this principle is the existence of periods of time for
keeping a person in custody, handing over a detained person to a court and observing
the length of examination and investigation.

e) Principle of the inadmissibility of petitions
The content of complaints that interfere with the performance of the duties of inves-
tigative, prosecuting and adjudicating bodies shall not be taken into account. This
principle is based on the rule that a petition cannot interfere with the independence
of the court. Therefore, it is not permissible to interfere with the rights and obliga-
tions of the law enforcement authorities to ensure their independence.
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f) Principle to search

The investigative, prosecuting and adjudicating bodies investigate, even without
being motioned to do so by the parties, with equal care and considering all circum-
stances for the benefit and to the detriment of the person who is prosecuted. They
proceed so out of their official duty. The principle to search follows from the principle
of officiality with respect to the evidentiary proceedings. The Criminal Prosecution
Code provides the parties the possibility to make suggestions about the search and
production of evidence during the evidentiary proceedings (principle of equality of
arms). The defendant may thus, for instance, propose that certain evidence is to be
produced, for example, clarification of a fact that is relevant with a respect to guilt
and that may serve as evidence for the defendant’s benefit.

g) Principle of the discretionary weighing of evidence

The investigative, prosecuting, and adjudicating bodies assess the evidence according
to their own internal conviction based on careful consideration of all circumstances.
They weigh all of the evidence individually and in aggregate. The assessment of evi-
dence is a cognitive activity of the bodies involved in criminal proceedings, and the
discretionary weighing of evidence is built on their internal conviction. There should
be no outside interference in the process of evaluating evidence and the competent
authority should not feel obliged to respect any view of the evaluation of evidence
other than its own.

The internal conviction is expressed in the written version of the judgment, specifi-
cally in the justification of judgment. In this document, the court shall briefly explain
which facts it has taken as proven, on which evidence it has based its findings of fact,
and what considerations it has followed in assessing the evidence adduced, in particu-
lar whether they are contradictory. The reasoning must also show how the court dealt
with the defense and why it did not comply with requests for further evidence.

h) Principle of cooperation with citizen associations

The investigative, prosecuting and adjudicating bodies cooperate with citizen associa-
tions, drawing on their educational potential. These associations may participate in
the education of persons who have been conditionally discharged under supervision,
persons whose criminal prosecution was conditionally discontinued, conditionally
sentenced persons, persons conditionally sentenced to a term of imprisonment under
supervision and persons released on parole. They also help to form suitable conditions
to enable the convicted persons to live a proper life after their release. The Criminal
Procedure Code also includes the possibility that, in certain cases, a citizen associa-
tion may provide a guarantee to prevent a person from being taken into custody. The
citizen association thus assumes a guarantee for the further behavior of the accused.

i) Accusatorial principle

Criminal prosecution before the court is possible only on the basis of a charge,
a motion for punishment, or a motion for approval of a plea agreement brought by a
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state prosecuting attorney who leads the public prosecution in the proceedings before
the court. The accusatorial principle consists in the fact that a court may deal with a
matter only on the basis of a charge brought by the prosecuting attorney. The charge
is, in essence, the only motion that can initiate judicial proceedings. Thus, the court
may not deal with a case on its own, and there is no one apart from the state prosecut-
ing attorney who may file the motion (bring the charge) on the basis of which a court
can become active in the matter.

) Principle of publicity

Criminal matters are heard in open court so that citizens can participate and follow the
proceedings. In the case of juveniles, criminal proceedings are closed to the public.

During the main trial, the public may be excluded only in cases expressly stated
by the Criminal Procedure Code. The reasons for excluding the public include the
cases of a threat of disclosure of classified facts protected under a special law, a threat
to the undisturbed course of the hearing, a threat to morality, or cases in which the
exclusion is for the sake of safety or some other crucial interest of witnesses. When the
public is not excluded, the court may deny access to the main trial to minor persons
and those who might disturb the proceedings (e.g., drunk, or aggressive persons).
The court may also perform measures necessary to prevent the overcrowding of the
courtroom. Persons who disturb the peace may be compelled to leave. The judgment
must always be pronounced publicly.

k) Principle of orality

Proceedings before the court are oral. Evidence from witnesses, experts and the
accused is generally obtained by questioning these persons. However, in certain
cases, the Code of Criminal Procedure allows for the evidence provided by these
persons to be taken by reading out the record of their previous testimony (an excep-
tion to the principle of orality) if they deviate from their original testimony or refuse
to testify or if witnesses refuse to testify in court. However, an interview cannot
be replaced by a written communication; such a communication is documentary
evidence.

D) Principle of immediacy

When deciding at the main trial (in both open and closed sessions), the court may take
into account only the evidence that is produced during the hearing. The principle of
immediacy gives rise to two procedural rules. The first is the rule of the impossibil-
ity of changing the composition of the court. For this reason, a substitute judge is
sometimes appointed in complex cases. The second rule - the rule of the impossibility
to discontinue a court trial - aims to ensure that the court decides on the basis of
findings and perceptions obtained in the proceedings in question. However, this does
not infer the impossibility of adjourning the trial.

The doctrine also states the requirement that the court draw evidence from a
source as close as possible to the fact being established (e.g., to hear directly from
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the person who personally witnessed a particular event, not from the person to
whom the person confided what they witnessed). Such a requirement is entirely
appropriate, though it is not specifically mentioned in the statutory expression of
the principle.

m) Principle of obtaining the right to a defense

One who is criminally prosecuted must be informed of the right allowing them to
assert their full defense as well as their right to choose their defense counsel. All of
the bodies involved in criminal proceedings are obliged to enable such criminally
prosecuted persons to exercise these rights. In certain cases, the Criminal Procedure
Code provides for the obligation to have defense counsel regardless of whether the
defendant wishes to. This concerns the situation in which, during the pre-trial pro-
ceedings, the defendant is retained in custody, is serving a term of imprisonment,
is deprived of legal capacity or is of a limited legal capacity, or there are doubts as
to the defendant’s physical or mental defects such that the defendant is unable to
properly defend themselves. If the defendant fails to choose counsel or counsel is
not chosen by the defendant’s spouse, partner, or sibling, counsel is appointed by the
court. A juvenile must always have a defense counsel.

n) Principle of establishing the facts without reasonable doubt

The investigative, prosecuting and adjudicating bodies act in harmony with their
rights and obligations provided for in the Criminal Procedure Code and in coopera-
tion with the parties to establish the facts of the case that are beyond reasonable
doubt and to the extent necessary for making their decisions. The defendant’s
confession does not remove the obligation of the bodies involved in criminal pro-
ceedings to review all material circumstances of the case because a defendant may
also use lying as a strategy for their defense. During the pre-trial proceedings, the
bodies involved in criminal proceedings carefully assess - in the manner stated
in the Criminal Procedure Code and even without the parties being motioned to
do so - all the circumstances for the benefit and to the detriment of the person
against whom the proceedings are led. During the court proceedings, to support
their position, the state prosecuting attorney and the defendant may propose and
produce evidence. The prosecuting attorney has the expressed statutory obliga-
tion to prove the defendant’s guilt. This, however, does not extinguish the court’s
obligation to supplement the evidence produced to the extent necessary for the
court’s decision.

o) Principles of evidence
The production of evidence reflects the fundamental principles of criminal pro-
ceedings, for example, the principle to search, the principle of the presumption
of innocence, the principle of establishing the facts without reasonable doubt, the
principle of discretionary weighing of evidence, and the principles of orality and
immediacy.
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p) The right to be instructed
The person against whom criminal proceedings are conducted must be instructed
in every stage of the proceedings about their rights enabling them to fully exercise
their defense and that they may choose defense counsel; all authorities involved in
criminal proceedings are obliged to enable full exercise of the person’s rights such
that the person concerned can effectively exercise their rights.

q) The right to use one’s mother language

The investigative, prosecuting and adjudicating bodies in criminal proceedings
conduct the proceedings and the issue decisions in the Czech language. Any person
who declares that they do not speak Czech is entitled to use their mother language or
a language they declare they understand before the authorities involved in criminal
proceedings. If the content of a statement or a written document needs to be translated
or if the accused declares that they do not speak the language of the proceedings, they
shall be assigned an interpreter.

In principle, it is sufficient that the person concerned declares that they do not
know the Czech language; they are not obliged to prove their ignorance in any way,
and the competent law enforcement authority is not called upon to examine the
person’s level of knowledge of the Czech language. On the other hand, this does not
exclude the possibility that the prosecuting authority may refuse to allow the use of
another language by a person who clearly knows the Czech language.

1) The rights of the injured party

The investigative, prosecuting and adjudicating bodies shall afford the victim the full
exercise of their rights, which must be made known to them in a manner appropriate
and intelligible under the law to enable them to obtain the satisfaction of their claims;
they shall conduct the proceedings with due regard for the victim and with an inquiry
into the person’s personality.

Although criminal proceedings can provide a degree of satisfaction for the victim,
they can also often be a traumatic experience linked to the need to relive in some way
the harm to which the offense has exposed them.

5.2. Stages of criminal proceedings

The stages of criminal proceedings refer to the progress of criminal proceedings
along a timeline. They can be divided into the pre-trial stage, which includes pre-
trial proceedings, and the trial stage, which includes the preliminary hearing of the
charges, the main trial, remedial proceedings and enforcement proceedings. The
pre-trial stage is intended to enable a qualified preparation of a given criminal case in
such way, that it can stand in the proceedings before the court.

The trial stage of the proceedings follows the pre-trial stage when the state pros-
ecutor files a charge (or a motion for punishment or for approval of a plea agreement),
which must be dealt with by the court.
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The trial stage is the core of criminal proceedings and its main aim is to arrive at a
final and conclusive decision on the merits of the case and to ensure its enforcement.
At this stage, the most important issues, that is guilt and punishment, are decided and
the decisions already taken by the court are reviewed.

A criminal case does not have to go through all of the stages of the criminal pro-
ceedings. For example, a preliminary hearing for the charge may not be ordered in a
particular case because there are no legal grounds for it. Moreover, the case may be
decided during the pre-trial proceedings, in which case the main trial will not take
place at all. Similarly, a decision in favor of the defendant may be given on appeal,
and there is no reason for an enforcement procedure because no sentence has been
imposed by the judgment.

5.2.1. Pre-trial proceedings

The Czech criminal procedure is characterized by the pre-trial stage of criminal
proceedings®, represented by preparatory proceedings. This identifies the stage of
criminal proceedings that begins with the writing of the entry on the commencement
of acts in criminal proceedings or the immediately preceding performance of exigent
and unrepeatable acts. Where no such acts are performed, preparatory proceedings
are understood to refer to the stage from the commencement of criminal prosecution
to the bringing of the charges, the transfer of the case to some other authority, the
discontinuance of criminal proceedings or issuance of a decision, or the occurrence
of some other fact that effects the discontinuation of criminal prosecution prior to
bringing the charges. These proceedings include the clarification and review of facts
indicating that a crime has been committed as well as the investigation.

The aim of pre-trial proceedings is to verify the suspicion that a crime has been
committed and obtain relevant information for bringing charges. If there is no reason
for bringing the charges, then the proceedings serve as a source for some other deci-
sion taken by the prosecuting attorney in the same matter. They should aim to obtain
and document only evidence that cannot be obtained during the main trial or that
can, if obtained at a later stage of the proceedings, become corrupt or lost. The pre-
trial proceedings thus cannot replace the court’s activities.

The proceedings are divided into the steps taken before the commencement of
criminal prosecution* and those that are taken after the commencement of criminal
prosecution®.

5.2.1.1 Steps before the commencement of criminal prosecution
This stage is referred to as a verification. It is an activity performed by a police
authority and has mostly a non-procedural nature. The purpose of the verification is

45 Section 157 of the CPC.
46 Sections 158 et seq. of the CPC.
47 Sections 161 et seq. of the CPC.
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to obtain information primarily by searching and then to assess the information and
decide whether the criminal proceedings should be continued.

5.2.1.2 Steps after the commencement of criminal prosecution

This stage is referred to as investigation. It forms an obligatory part of criminal
prosecution before the bringing of the charges, the transfer of the case to some other
authority, or the discontinuance of criminal proceedings and includes the approval
of a settlement and a conditional stoppage of criminal prosecution before the charges
are brought. The investigation has a solely procedural nature. While it is being carried
out, the full right to defense is respected, for example, through the participation of
the defense counsel (or the selected or appointed counsel) in the individual acts of
investigation. The investigation typically follows the verification, except in such cases
in which the police authority has such information at its disposal that makes it pos-
sible for criminal prosecution to be initiated without delay, for example, when the
offender is caught immediately during the commission of the crime. The purpose of
the investigation is to establish whether there are facts based on which the accused
can be brought before court and the case can be decided during the trial stage. The
investigation results in the decision by the police authority regarding whether to
submit a request to the prosecuting attorney to have the case heard by the court, or to
avoid a judicial hearing of the case.

5.2.1.3 Summary pre-trial proceedings
Since January 1, 2002, the Criminal Procedure Code has allowed simpler criminal
cases to be dealt with in so-called summary pre-trial proceedings* and then in sim-
plified proceedings before the court.

The offense must be one of those that is being tried in the first instance by a dis-
trict court and for which the statutory penalty does not exceed five years. Moreover,
the suspect must have been caught in the act or immediately after the act, or it must be
expected that the suspect can be brought to trial within 14 days at the latest.

The prosecution of the accused is not commenced by an order, but it is sufficient
if the suspect is informed by the start of the interrogation at the latest of the offense
of which they are suspected and what the offense is believed to be. The formal com-
mencement of criminal proceedings is only the subsequent filing of a petition for
punishment with the court.

In the summary pre-trial proceedings, the police questions the suspect and, in a
simple form, obtains the evidence necessary to decide on guilt and punishment. The
case must then be submitted to the prosecuting attorney within 14 days (this period
may be extended by the prosecuting attorney but for no more than 10 days).

If the prosecuting attorney finds grounds for referring the suspect to court,
they shall file a motion for punishment with the court. As with the charge, the
motion for punishment must be in writing but does not need to contain reasons. If

| 48 Sections 179 et seq. of the CPC. |
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the prosecuting attorney does not find grounds for referring the suspect to court,
they may postpone, suspend, or refer the case to another (e.g., misdemeanor)
authority.

If summary pre-trial proceedings have been held, the proceedings before the
court are also simplified. The simplification consists primarily in the fact that if the
accused and the public prosecutor declare at the main hearing that they consider
the facts stated in the motion for punishment to be undisputed, there is no need to
conduct further evidence. Otherwise, however, the court may proceed as in “clas-
sical” proceedings; that is, it may also issue a penalty order, discontinue the case,
suspend it, refer it to another authority, or approve a settlement.

If the case has been the subject of a summary pre-trial and a simplified trial,
this has no effect on the enforcement procedure, which is the same as in “classical”
proceedings.

5.2.2. Trial stage®”

5.2.2.1 Preliminary hearing of charges
This is a separate and optional phase of criminal proceedings that follows the pre-
trial proceedings.

The task of this already judicial stage of the proceedings is for the court to assess
whether the charge (or the proposal for punishment or for approval of a plea bargain)
submitted by the state prosecutor to the court provides a reliable basis for further
proceedings, whether the pre-trial proceedings were conducted in accordance with
the law, and whether the results of the proceedings sufficiently justify bringing the
accused before the court.

The purpose of the preliminary hearing is, inter alia, to prevent a criminal case
from being tried before a court even if the charges do not allow it, for example, if the
provisions ensuring the accused’s right to a defense have been violated.>

5.2.2.2 Main trial

The main trial* is obligatory and the most important stage in the entire criminal
proceedings. The aim is to decide on guilt and punishment with respect to the charges
brought. The case should be decided in a period of time as short as possible, ideally
without adjournment. During the main trial, the court establishes, in the presence of
the parties, whether the facts stated in the charges do exist and whether a decision
regarding the guilt and the punishment of the accused person may be made on the
basis of such facts.

The main trial is held in front of either a single judge or a bench of three judges.
A single judge hears cases concerning crimes with a maximum punishment of five

49 Sections 180 et seq. of the CPC.
50 Sections 185 et seq. of the CPC.
51 Sections 196 et seq. of the CPC.
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years of imprisonment. In other cases, the matter is adjudicated by a bench. The main
trial is held during the constant presence of the single judge or all members of the
bench, a clerk taking records (the recorder), and the defense counsel.

The main trial may be held in the absence of the defendant only if the court
believes that the case can be reliably decided and the purpose of the criminal pro-
ceedings attained even without the defendant’s presence, provided that the charges
were duly served to the defendant and the defendant was duly and in time summoned
to the main trial; the defendant was questioned about the act that forms the subject
of the charge by some of the bodies involved in the criminal proceedings, the provi-
sion on the commencement of criminal prosecution was followed, and the accused
person was informed of the option to inspect the case files and submit proposals to
supplement the investigation. The main trial may not be held in the absence of the
defendant if the defendant is in custody or serving a term of imprisonment or in the
case of criminal offenses punishable under the Criminal Code for which the term of
imprisonment has an upper limit of more than five years. The above-mentioned does
not apply if the defendant requests that the main trial may be held in their absence.
In cases of compulsory defense, the main trial may not be held without the presence
of the defense counsel.

As arule, the main trial is held in open court unless the public or a specific indi-
vidual is excluded.

The public may be excluded from the main trial, for example, if the public hearing
of the case would endanger confidential information protected by a special act,
morality, the smooth course of proceedings, or the safety or other important interests
of the witnesses. Juveniles and individuals who disrupt order in the courtroom may
be excluded from the main trial.

5.2.2.3 Remedial measures and proceedings on remedial measures

The immediate purpose of remedial proceedings is to rectify a particular decision
that is faulty. The broader purpose is the review of the decision-making process of
the first-instance authorities and the unification of the decision-making practice of
bodies involved in criminal proceedings. As far as its general purpose is concerned,
remedial proceedings represent one of the tools for maintaining the fundamental
principles of criminal proceedings. The proceedings on remedial measure are char-
acterized by the principles outlined below.

a) Appellative and cassation principles
When applying the appellative principle, the authority dealing with a remedial
measure will, in case of finding a fault in the challenged decision, cancel the deci-
sion, rectify the faults, and issue a new, faultless decision. In contrast, the cassation
principle means that the authority dealing with a remedial measure will, in case of
finding a fault in the challenged decision, cancel the decision and return the case to
the first-instance body to be adjudicated.
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b) Principle of beneficium cohaesionis
This is the rule of the so-called benefit in correlation, which means that the authority
deciding the remedial measure must also apply the decision with respect to a person
who did not file the remedial measure as long as the reason justifying the decision for
the benefit of the person who had filed the remedial measure is of benefit to such a
person as well.

¢) Principle of the prohibition of reformation in peius
This principle prohibits the alteration of a decision to the detriment of the person
who seeks the remedial measure or for whose benefit the remedial measure
was filed.

d) Principle of devolution
The principle of devolution means that the remedial measure is decided by a different
authority - one that is usually superior to the authority that issued the challenged
decision. In Czech criminal proceedings, the remedial measures are, by rule, decided
by bodies that have a higher instance or a procedural function.
Superiority in terms of instance is typical of the courts. The complaints against a
resolution of the police authority are decided by the prosecuting attorney.

e) Principle of suspension
The principle of suspension means that the remedial measure has the effect of sus-
pending the enforcement of the decision. The remedial measures have this suspen-
sory effect when the absence of such an effect would cause irreparable damage.

5.2.2.3.1 Regular remedial measures
The regular remedial measures® are directed against decisions that have not yet
become final and conclusive. They include appeal, complaint against a resolution and
protest.

5.2.2.3.2 Extraordinary remedial measures

These constitute an exception to the principle under which decisions in criminal
proceedings are unchangeable and binding. The institute of extraordinary remedial
measures® is a significant interference in the legal force of decisions, the stability
of legal relations and, eventually, the principle of legal certainty as well. For these
reasons, the extraordinary remedial measures should be applied only in the case of
illegal decisions and when such illegality is so significant and serious that it ques-
tions the purpose of criminal proceedings. Extraordinary remedial measures include
appellate review, complaint for a breach of law and re-trial.

52 Sections 141 et seq., Sections 245 et seq. of the CPC.
53 Sections 265 et seq. of the CPC.
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5.2.3. Enforcement proceedings

During the criminal proceedings, investigative, prosecuting and adjudicating
bodies issue various decisions that create rights or impose specific obligations.
What almost all such decisions have in common is that they need to be factually
executed so that they are not simply formal acts with no direct enforceability.
However, the enforcement of a decision (e.g., enforcement proceedings®, also
known as proceedings to compel the enforcement of judgment) does not have to
follow each individual decision of investigative, prosecuting and adjudicating
bodies because the nature of some of the decisions makes enforcement impos-
sible, such as a decision not to proceed with a case when the verification stage is
completed.

The enforcement of a decision includes an element of state coercion. Where the
content of the decision (as specified in the statement) is made voluntarily (e.g., the
person upon whom the duty to surrender something that is important for criminal
proceedings is imposed does in fact surrender that thing), the actual enforcement of
the decision is not necessary. The purpose of enforcement proceedings is to imple-
ment the content of the decisions made by the investigative, prosecuting and adjudi-
cating bodies. The enforcement proceedings constitute an independent procedural
stage in criminal proceedings only in cases of enforcement of judicial decisions and
primarily where judgments of conviction are concerned. In that case, the enforce-
ment proceedings represent the culmination of the criminal process.

Decisions are enforced - or ordered to be enforced - by the authority that
makes the decision. In judicial proceedings, a decision made by a panel of judges
is enforced or ordered to be enforced by the presiding judge. The decisions relat-
ing to the execution of sentences and protective measures are typically enforced
by courts that decide as first-instance courts. The measures necessary for the
execution of sentences and protective measures as well as the collection of costs
of the criminal proceedings, which primarily concerns informing other bodies
and persons that are instrumental in cooperating in the enforcement of the above-
mentioned decisions, are typically made by the presiding judge of the panel on the
first-instance court.

5.3. Possibilities for diversion

5.3.1. Agreement on guilt and punishment / plea bargaining
Plea bargaining® is available for all crimes; however, it is not possible in a fugitive
proceeding.
If the outcomes of the investigation sufficiently substantiate a conclusion that the
act has occurred, that this act is a criminal offense, and that it was committed by the
accused person, the prosecuting attorney may initiate negotiations on an agreement

54 Sections 315 et seq. of the CPC.
55 Sections 175, and 314 et seq. of the CPC.
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on the guilt and punishment upon a motion brought by the accused person and even
without such a motion.

One condition of negotiating the agreement on guilt and punishment is a dec-
laration from the accused person that they have committed the act that they are
being prosecuted for, if there are no reasonable doubts regarding the truthfulness of
their declaration in consideration of the evidence obtained thus far as well as other
outcomes of the pre-trial proceedings. The agreement on guilt and punishment is
negotiated by the prosecuting attorney with the accused person in the presence of
their defense counsel only under the obligation to have defense counsel.

However, this does not preclude the head of trial chamber, after ordering the
main trial and delivering the charge to the accused, from asking the accused whether
they are interested in entering into a plea bargain with the prosecuting attorney.
Therefore, it is possible for the prosecuting attorney to negotiate a plea bargain with
the accused after the charge has been handed down. If a plea bargain has not been
reached, the main trial will continue with evidence.

5.3.2. Conditional discontinuation of criminal prosecution

A decision of conditional discontinuance®® of criminal prosecution may be issued
if the following conditions are met: the proceedings concern a misdemeanor (i.e.,
all negligence and intentional offenses with a maximum penalty of up to five years);
the consent of the accused and their confession, compensation of the damage by the
accused if caused by the act, the conclusion of a compensation agreement with the
victim, or other measures necessary to compensate for the damage; the release of
the unjust enrichment obtained by the offense; and when, in view of the defendant’s
personality, taking into account their previous life and the circumstances of the case,
such a decision can reasonably be considered sufficient.

If justified by the nature and gravity of the offense committed, the circumstances
of its commission, or the circumstances of the accused, the accused may be required,
in addition to complying with the above conditions, to refrain from certain activities
in connection with which they committed the offense during the probationary period
or to deposit a sum of money intended for financial assistance to the victims of their
crime on the account of the court and, in pre-trial proceedings, on the account of the
prosecuting attorney’s office. In such a case, the probationary period may last up to
five years.

This procedural institute may be used by the court and, in pre-trial proceedings,
by the public prosecutor, subject to the fulfillment of the statutory conditions and
with the prior consent of the accused.

The decision on the conditional discontinuance of criminal prosecution shall
specify the period for which the criminal prosecution is conditionally discontinued.
This probationary period shall range from six months to two or five years.

| 56 Sections 307 et seq. of the CPC.
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5.3.3. Settlement
The court, or the prosecutor attorney in the pre-trial proceedings, may decide on the
approval of settlement® if the accused is prosecuted for a misdemeanor (when the law
calls for the imprisonment with a maximum sentence of five years).

The purpose of a settlement is, above all, to ensure that the accused consistently
atones for all the harmful consequences the offense has caused the victim, and this
interest is given greater weight than the interest in punishing the offender. A certain
element of criminal repression is contained in the fact that the accused is ordered to
make a further pecuniary contribution over and above the amount of the damage
when that contribution serves a useful purpose.

The condition for approving the settlement is that the offender declares that they
committed the act for which they are being prosecuted, will compensate the victim
for damages caused by the crime, or will undertake the necessary steps to redress it,
possibly otherwise rectify damage caused by the crime and pay to the account of the
court a financial sum intended for a fund for crime victims.

5.3.4. Criminal order

The issuance of a criminal order®® is a summary written procedure that does not
involve taking evidence and does not include the parties’ participation. The crimi-
nal warrant is issued in proceedings before a single judge. It can be characterized
as a means of simplifying and expediting criminal proceedings in cases of lesser
factual and legal complexity in which the purpose of the criminal proceedings can
be achieved without a formal main trial. The Code of Criminal Procedure attributes
the nature of a conviction to this form of decision. The effects of the pronouncement
of the judgment are triggered by the delivery of the criminal order to the accused.

The basic prerequisite for the issue of a criminal order is that the facts are reli-
ably established by the established evidence. If a protest is filed within eight days of
service of the criminal order, the criminal order warrant shall be revoked and a main
trial shall be ordered.

5.3.5. Conditional cessation of prosecution

A conditional cessation of prosecution® is a form of warning given to a suspect before
their case is brought to court for prosecution should they fail to learn, fail to comply
with the conditions imposed, or reoffend.

For this institution to apply, restitution for the damage, if any, caused by the act
must be paid before the relevant decision is made.

The suspect is placed on a probation for a period of six months to two years. The
suspect is also ordered to exercise a reasonable restraint and lead a proper life during
the period of the probation. If the suspect leads a proper life during the probationary

57 Sections 309 et seq. of the CPC.
58 Sections 314e et seq. of the CPC.
59 Sections 179g et seq. of the CPC.
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period, fulfills the obligation to make reparations and complies with the other restric-
tions imposed, the prosecuting attorney which imposed the conditional suspension of
prosecution shall decide they proved themselves.

If necessary, even during the probationary period, the police authority, which has
thus far conducted the summary preparatory proceedings, shall be ordered to initiate
and proceed with the prosecution.

5.3.6. Withdrawal from juvenile prosecution

The Juvenile Justice Act added to the already existing types of diversion for juveniles
also the institute of withdrawal from juvenile prosecution.® This type of diversion
consists in the fact that, provided that the conditions imposed by the law are met,
the prosecuting attorney may withdraw from the criminal prosecution during the
pre-trial proceedings and from juvenile court during the main trial and, at the same
time, discontinue the criminal prosecution due to the absence of public interest in
further prosecution of the juvenile.

A decision to withdraw from prosecution may be issued for offenses in which
the maximum term of imprisonment does not exceed three years, there is no public
interest in the further prosecution of the juvenile, prosecution is not expedient and
punishment is not necessary to deter the juvenile from committing further offenses.

In particular, the prosecution may be waived if the juvenile has already success-
fully completed an appropriate probation program; has fully, or at least partially
compensated the victim for the damage caused by the offense, and the victim has
agreed to such compensation; or has been given a warning, and such a solution can
be considered sufficient for the purpose of the proceedings.

6. Prison law in the Czech Republic

6.1. General principles and the aim of penitentiary law

According to Section 55/3 of the CC, the term of imprisonment shall be served in
prisons in accordance with another act, referring to Prison Act No. 169/1999 Coll., as
amended (hereinafter referred to as “PA”). The service of a term of imprisonment is
also governed by the Criminal Code, Criminal Procedure Code and Prison Rules.

The purpose of serving a prison sentence is to act on convicts in such a way as to
reduce the risk of recidivism and allow them to lead self-sufficient lives in accordance
with the law after release, to protect society from criminals and to prevent them from
committing further criminal activities®'.

The main principles of serving a prison sentence are set out in Section 2 of the
PA. According to this provision, a punishment can only be carried out such way that it
respects the dignity of the convict and reduces the harmful effects of imprisonment.

60 Sections 70 et seq. of the JJA.
61 Section 1/2 of the PA.
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Convicts must be treated in such a way as to preserve their health and to support the
development of abilities and skills that will help them return to society and enable
them to lead a self-sufficient life in accordance with the law.

Other principles are also applied, such as the principle of legality, the principle of
humanity, the prohibition of torture and degradation of human dignity, the principle
of the equal rights of convicts and the sentence of imprisonment in principle without
delay and without interruption.

6.2. The Czech prison system
The prison system is a system of state institutions. The Prison Service of the Czech
Republic, established by Act No. 555/1992 Coll. as amended, administers the prison
system. The Prison Service is a department of the Ministry of Justice. The Minister of
Justice manages the Prison Service through a Director General, who is responsible for
the operation of the Prison Service.

A term of imprisonment is served in one of the two basic types (categories) of
prisons: guarded prisons and high security prisons®. These categories are distinguished
according to the method of external guarding and security. In addition to these basic
types of prisons, there are special prisons designed for juveniles.

When imposing a sentence of imprisonment, the court shall concurrently specify
the type of prison in which the sentence will be served. The essential criteria for its
decision are the seriousness of the crime and the criminal record of the offender®.
While the offender is serving their prison sentence, the court may also change the
type of prison. Its decision depends on the convict’s behavior while serving their
imprisonment term®.

A guarded prison is divided into three wards according to security level:

+ with a low level of security

+ with a medium level of security

« with a high level of security.

The director of prison decides on the placement of a convict in a specific ward, taking
into account the recommendation of the expert commission®. The basic criterion for
the placement of a convict is the degree of the external and internal risks. The prison
director may decide to change the placement of the convicted person on the basis of a
change in the degree of such risk .

Regarding the matter of ensuring the external security, in the low- and medium-
security wards of guarded prisons, armed guards are not used to prevent the escape
of the convicts. In juvenile prisons, high-security wards and high-security prisons,
armed guards are used to prevent such escape.

62 Section 56/1 of the CC, Section 8 Paragraph 1 of the PA.
63 Section 56/2, 3 of the CC.

64 Section 57 of the CC.

65 Section 12a/2 of the PA.

66 Section 11a of the Prison Rules.
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The convicts are typically locked in cells during an eight-hour sleeping period.
The director of the prison may extend this period for reasons of security and order.

The differences between the types of prisons and among the wards of guarded
prisons in terms of ensuring of internal security are reflected in the following rules:

Low-security wards of guarded prisons: a) Free movement inside the institution
without limitations is permitted. b) As a rule, work is allocated outside the institution;
a tutor is provided at least once per week. c) Free movement outside the institution
after work with no supervision (sport, culture) is possible. d) As a rule, visits without
surveillance are allowed.

Medium-security wards of guarded prisons: a) As a rule, movement inside the insti-
tution occurs under the supervision of an employee of the Prison Service; free move-
ment can be permitted. b) Work is allocated outside of the institution; an employee
of the Prison Service conducts a check at least once per hour. ¢) Movement outside
the institution after work (sports, culture) is possible under supervision. d) As a rule,
visits with no surveillance are allowed.

High-security wards of guarded prisons: a) Organized movement inside the institu-
tion must be under the supervision of an employee of the Prison Service; free move-
ment cannot be permitted. b) As a rule, the convicts work either inside the prison
or outside the prison at guarded workplaces and an employee of the Prison Service
supervises once every 45 minutes. ¢) Movement outside the institution after work
(sports, culture) is possible under supervision. d) As a rule, visits with surveillance
are allowed.

High-security prison: a) Organized movement inside the institution is permitted
under the supervision of a guard. b) The convicts work at workplaces inside the prison
or in their cells; supervision is performed once every 30 minutes. c) Free movement is
not permitted. d) As a rule, visits with surveillance are allowed.

Prisons for juveniles: a) Organized movement inside the institution is permitted
under the supervision of an employee of the Prison Service. b) As a rule, the convicts
work inside the prison, but work outside the prison can be permitted; supervision
is performed once every 30 minutes. c) Movement outside the institution after work
(sports, culture) is possible under supervision. d) As a rule, visits with surveillance
are allowed.

6.3. Treatment of convicts (educational, reintegration, and resocialization tools)
The Prison Act guarantees the rights of prisoners. Basic social rights include regular
meals, a bed and a place for personal belongings, eight hours a day for sleeping, time
for personal ablution and cleaning, at least one hour for walking, adequate spare time,
and medical treatment. The prisoners are provided with prison clothes suitable for
the weather conditions and sufficient to protect their health. Visits, correspondence,
use of the phone and spiritual and social services are also granted. The prisoners have
the right to receive visiting relatives for a total of three hours in one calendar month.

The convicts can read books, newspapers and magazines, they can play games
and so on. They are entitled to order daily newspapers, magazines and books at their
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own expense and may borrow various publications, including legal regulations. They
also have the right to buy food and personal belongings in the prison shop. Each pris-
oner has the right to receive a parcel containing food and personal articles weighing
up to 5 kg once every six months.

When discussing the rights of convicts, it is necessary to mention the Section
26 of the PA, which reads as follows: “In order to his rights and justified interest, the
prisoner may file complaints and applications to the authorities responsible for dealing with
such cases. A prison director is obliged to ensure that such application and complaints are
immediately delivered to the appropriate recipients.” Prison Service staff are obliged to
safeguard the rights of prisoners serving their sentence.®’

The Prison Act also sets out obligations for convicts. According to Section 38, the
convicts must maintain order and discipline. For example, drinking alcohol and using
drugs, gambling and tattooing oneself or others are prohibited. The prisoners are
obliged to work if the prison has work for them to do. The prisons create conditions
for assigning work to prisoners in their own workshops, in manufacturing centers, or
in companies outside the prison. The written consent of the prisoners is required so
that the prison can order them to work for a company that is not run by the State (that
is, for a private firm).

To achieve the purpose of serving the sentence, the prison shall establish a treat-
ment program for each convicted person. The treatment program is divided into
work activities, educational activities, special educational activities, hobby activities
and the area of creating external relations. Based on a comprehensive report on the
convict, the prison chooses a program that seems appropriate for that convict, par-
ticularly in terms of minimizing the identified risks.

Animportant part of the resocialization of the convicts is the exit section, in which
convicts are placed six months before the expected end of their sentence. The director
of the prison places the convicts in the exit section based on the recommendation of
the professional staff. The main purpose of this section is to prepare convicts for life
after release from prison.

7. Cooperation among the Member States of the European Union -
the Act on International Judicial Cooperation

The forms of cooperation among the Member States of the European Union are regu-
lated by Act No. 104/2013 Coll. on International Judicial Cooperation, which entered
into force on January 1, 2014.

Certain general principles apply to the implementation of international judicial
cooperation in criminal matters. The first is the principle of reciprocity. This prin-
ciple means that the requested State shall provide cooperation to the same extent as
the requesting State would have provided it to the requested State. Another important

| 67 Diblikové, 2002, p. 123. |
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principle is the principle of the protection of public order or the protection of the
interests of the State (Section 5 of the Act on International Judicial Cooperation in
Criminal Matters). According to this principle, the requested state is not obliged to
comply with the request if doing so would violate a provision of the requested state’s
legal order that must be insisted upon without reservation. Other principles then
apply to the particular types of international judicial cooperation in criminal matters,
such as the extradition proceedings.

Such forms of cooperation include the following: the European Arrest Warrant,
the European freezing order, the EU asset or evidence seizure order, etc.; specific
types of legal aid; cross-border persecution; cross-border surveillance; covert inves-
tigations; cross-border interception; temporary transfer abroad for the purpose of
carrying out procedural acts; temporary transfer from abroad for the same purpose;
seizure and transfer of items; seizure of other property and seizure of property; pre-
liminary seizure of property; joint investigation team; interrogation by videophone
and telephone; provision of criminal record information; use of data from the Schen-
gen Information System.

In relation to international judicial cooperation in criminal matters, one should
also mention the European Judicial Network (EJN), whose aim is primarily to help
improve judicial cooperation among the Member States of the European Union,
particularly in the fight against serious crime (organized crime, corruption, illegal
drug trafficking, or terrorism), by promoting informal direct contact between judicial
authorities and authorities responsible for judicial cooperation and the prosecution of
serious crime within the Member States.

In addition, one should mention the European AntiFraud Office (OLAF), which
is responsible for protecting the financial and economic interests of the European
Union, combating fraud and corruption, conducting administrative investigations
and cooperating with the competent authorities of the EU Member States in investiga-
tions, and of EUROJUST, whose task is to contribute to the proper coordination and
facilitation of judicial cooperation among the competent national authorities in the
investigation and prosecution of serious crime, particularly organized crime, affect-
ing two or more Member States.

The contact point for the EJN, OLAF, and EUROJUST is the designated state pros-
ecuting attorneys of the Supreme State Prosecutor’s Office.

8. Conclusion

In conclusion, we summarize this paper by stating that Czech criminal law, both
substantive and procedural, has undergone considerable development since the early
1990s. At present, almost 33 years after November 1989, the criminal law is still devel-
oping. While the recodification of the substantive criminal law has been completed
with the adoption of three key criminal codes, the recodification of the procedural
criminal law is still in the process of preparation.
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The most significant changes to the Criminal Code of 2009, in comparison with
the previous Criminal Code, are as follows:

« The explicit definition of some basic principles of criminal law

+ The introduction of a formal concept of a criminal act with the material correc-

tive of the principle of the subsidiarity of criminal repression

« The binary categorization of criminal offenses into crimes and minor offenses,
which should lead to the differentiation of criminal sanctions and will also
extend the possibility of imposing alternative punishments; this new categoriza-
tion will also form the foundation for various type of criminal procedure, such
as diversions
Emphasizing the philosophy of the imprisonment as an ultima ratio and the idea
of alternative punishments as well as the extension of the system of alternative
punishment (house arrest; prohibition of entry to sporting, cultural, and other
social events)
Stricter punishment in cases of the most serious crimes - the maximum term
of imprisonment as a regular sentence was increased from 15 to 20 years; the
principle of aggravation in cases of pluralistic criminal activity (concurrence
and recidivism) was extended as well
A new systematic arrangement of the special part of the Criminal Code such that
priority is given to the protection of fundamental human rights and freedoms of
an individual over the collective interests of society and the state, as mentioned
above.®®

In general, the new Criminal Code considers the development of legal theory and
practice, reflects the main changes in other legal areas and focuses on establishing
the most appropriate system for the protection of society against criminal offenses.

The criminal liability of legal entities has brought a new dimension to criminal
law. As already stated above, the criminal liability of legal entities creates a significant
interference with the fundamental principles of criminal law, namely with the prin-
ciple of individual liability of the natural persons for their own actions, the principle
of liability for guilt, and the principle of the personality of punishment.

The adoption of the Juvenile Justice Act was a highly positive step. The law follows
the legislation of 1931, which was very progressive at the time. It takes into account
the specifics of juvenile delinquents and provides a wide space for the application of
elements of restorative justice.

It can be concluded that the reform of criminal law has been successfully com-
pleted with the adoption of these codes. Further development of criminal law is
linked to the development of society as a whole. The legislature should be judicious in
any changes to the legislation and consistently respect the principle of criminal law
as the ultima ratio.

| 68 Frystak, Kalvodovd and Provaznik, 2015, pp. 18-19; see also Kalvodovd, 2012, pp. 259-263.
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The current legislation on criminal procedural law contained in the Criminal
Procedure Code dates back to the early 1960s. Although it has been amended numer-
ous times, its current form does not correspond with the needs of criminal proce-
dure in the early 21 century. Therefore, a new legislation on criminal procedure is
necessary.

The Criminal Procedure Code received its first major revision soon after 1989, in
the context of fundamental social changes, when the most serious shortcomings of
the Criminal Procedure Code, which could not stand up under the new conditions of
a democratic state governed by the rule of law and a market economy, were removed.
However, under the pressure of the immediate demands of practice, it was not pos-
sible to proceed to the recodification of the criminal procedural law, and therefore,
more, or fewer amendments were made to the Criminal Procedure Code.

However, a considerable number of problems persist to this day that hinder
the effective conduct of criminal proceedings. These problems are primarily the
complexity and lengthiness of criminal proceedings. This, coupled with the high
demands on the formal aspects of proof, renders the criminal justice system unable
to cope with some very serious forms of crime and leads it to struggling even with
ordinary crime.

In March 2014, the Working Commission on the New Criminal Procedure Code,
composed of experts in criminal procedural law, initiated its work. The Commission
is composed of practitioners, specifically, judges, state prosecuting attorneys, defense
counsel and representatives of the Ministry of the Interior and the Police of the Czech
Republic as well as experts from the academic sphere, to ensure that different views
on criminal procedure are represented in the Commission and that the best possible
result can be achieved on the basis of discussion, which is to lead to modern and
comprehensive regulation of criminal procedure.

The new legislation will be drafted using the approved substantive plans of 2004
and 2008 to create a modern code of criminal procedure organically linked to the
existing Criminal Code, with which it forms conceptual unity. The work on the new
Criminal Procedure Code has not yet finished.
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Croatia: National Regulations in the Shadow of
a Common Past
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ABSTRACT
Croatia is relatively small country with population of approx. 4 million inhabitants. It is a European
country, and is part of the Central and Eastern Europe. The area of the state is 56, 594 km?2 by land,
and 31,479 km2 by sea (interior waters and territorial sea), in total 88,073 km2 which makes Croatia
one of the medium-sized European countries. It was a part of Yugoslavia till 1991. After its inde-
pendence, Croatia shifted from socialist regime to democracy, and the law reform followed. Croatia
has enacted new Constitution in compliance with all international standards, abolishing the death
penalty. In the beginning of its independence, it has taken existing legislature of Yugoslavia, but later
it has been working on its own legislature and reform of the judiciary and (criminal) law system. So,
in past few decades it has gone through a significant law reform, among other law areas criminal law
was also significantly affected and influenced by the state law reform. Many new laws were enacted
regulating area of criminal law, as well as the laws regulating some issues relevant for criminal law
(both substantive or procedural, and penitentiary as well). The main laws in field of criminal law (in
broader sense) are Penal code (subsequently: PC) for Substantive criminal law, Criminal Procedure
Act (subsequently: CPA) for Criminal procedural law and Penitentiary Act (subsequently: PA) for
Penitentiary law.
In this paper (report) will be presented some key information about Croatia, Croatia’s judiciary
system and criminal law system and reform.

KEYWORDS
Croatia, judiciary system, criminal law, criminal procedural law, penitentiary law

1. Introduction - general, geopolitical and socio-economic frame of Croatia

1.1. General information
Croatia (officially the Republic of Croatia) is a European country, located in the
north-western part of the Balkan Peninsula,! in the south-eastern Europe. It is part
of the Central and Eastern Europe in geopolitical sense, geographically located in

| 1 SeeLampe etal.,2022. |

Derendinovié, D., Dragicevié Prtenjac¢a, M. (2022) ‘Croatia: National Regulations in the Shadow
of a Common Past’ in Varadi-Csema, E. (ed.) Criminal Legal Studies. European Challenges and
Central European Responses in the Criminal Science of the 21st Century. Miskolc-Budapest: Central
European Academic Publishing. pp. 71-98. https://doi.org/10.54171/2022.evcs.cls_3
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the southern part of Central Europe and in the northern part of the Mediterranean.?
Croatia is highly geographically diverse crescent-shaped country, and its capital is
Zagreb, located in the north.? Its land area spreads over 56,594 km?2,* while its interior
sea waters and territorial see covers 31,479 km?2 totaling in 88,073 km2,° which makes
Croatia one of the medium-sized European countries.® Croatia shares borders with
Slovenia and Hungary to the north, Serbia and Bosnia and Herzegovina to the east,
Montenegro to the south, and it also shares a sea border with Italy on the west.’

1.2. Political organization and structure
Croatia is a parliamentary democracy. It is republic by its governmental organisa-
tion, and in economic terms is focused on market economy.® Croatian political system
is based on the principle of triple separation of powers divided into legislative (the
Parliament), executive (Government and the President) and judicial power.

The highest legal act in Croatia is the Constitution of the Republic of Croatia
(hereinafter: Constitution) since the first democratic multi-party parliamentary elec-
tions held in the spring of 1990.° It is called the Christmas Constitution because of
its promulgation on December 22, 1990.1° The fundamental rights and freedoms are
guaranteed by the Constitution, e.g. freedom of speech, religion, information, and
association, the equality of nationalities,!! cultural autonomy, along with the right to
use one’s own language and script (the latter specifically intended for the Serb minor-
ity), are also guaranteed.'?

As it was mentioned executive power in Croatia is divided between the Govern-
ment of the Republic of Croatia (Viada) and the President of the Republic of Croatia.'

The President represents the Republic of Croatia at home and abroad. He is respon-
sible for the defence of the territorial integrity and independence of the country and

2 Information available at: https://migracije.hr/general-information-on-the-republic-of-
croatia/?lang=en (Accessed: 23 September 2021). Hereinafter referred to as: General information
on the Republic of Croatia.

3 See Lampe et al., 2022.

4 See Hrvatska (no date) enciklopedija.hr [Online]. Available at: https://www.enciklopedija.hr/
natuknica.aspx?id=26390 (Accessed: 10 September 2022). Hereinafter referred to as Hrvatska.

5 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 15.

And see General information on the Republic of Croatia.

6 General information on the Republic of Croatia.

7 Horvati¢ and Derencinovid, 2002, p. 5.

8 Ibid.

9 Horvati¢, Derencinovi¢ and Cvitanovié, 2016, p. 92.

10 Ibid.

11 See Constitution of the Republic of Croatia, OG 56/90, 135/97, 08/98, 113/00, 124/00, 28/01,
41/01, 55/01, 76/10, 85/10, 05/14; available at: https://www.zakon.hr/z/94/Ustav-Republike-
Hrvatske (Accessed: 10 September 2021).

12 See Government and society in: Lampe et. al, 2022. Available at: https://www.britannica.com/
place/Croatia/Government-and-society (Accessed: 10 September 2021). Hereinafter referred to
as Government and society.

13 Munivrana Vajda and Ivicevié Karas, 2016, p. 17.
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cares for the stability of state power.* The President is elected on the basis of direct
and secret elections by popular vote for a period of five years (and is limited to two
terms).” At the beginning the 1990 Constitution granted the President very broad
powers; this “super President” had an authority to appoint and dismiss the Prime
minister, who was nominally responsible to both the Parliament and the President
but was actually directly dependent on the President.’® “Constitutional amendments
in 2000 reduced the importance of the President, who henceforth served solely as head
of state”.’” Also these reform increased the power of the parliament and of the prime
minister, who is now the head of Government. The President continues to nominate
the prime minister, but the Parliament (Sabor) must confirm the appointment. In
addition, the prime minister is usually the head of the leading party in the Sabor.'

The Government, headed by the Prime Minister, proposes laws and other acts
to the Croatian Parliament.” It also proposes the state budget and the final account,
implements laws and other decisions of the Croatian Parliament, issues regulations
for the execution of laws, conducts external and internal politics, directs and super-
vises the work of state administration, cares about the country’s economic develop-
ment, directs the activities and development of public services and performs other
tasks defined by the Constitution and laws. %

The Croatian Parliament is a representative body of citizens and a holder of legis-
lative authority.” The 1990 Constitution changed

“the structure of the Sabor (parliament) from a tricameral body in the
Yugoslav system to a bicameral body consisting of the House of Representa-
tives (lower house) and the House of Districts (upper house). Constitutional
amendments in 2001 abolished the upper house, thereby rendering the Sabor
a unicameral body”.?

Parliament (Sabor) consists of a 100 -160 members (currently 151)*, who are elected
from party lists for a period of four years on the basis of universal and equal electoral
rights by secret ballots.?* In addition, a certain percentage of places are “reserved for
national minorities and for representatives of Croats living outside the country”.?®

14 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 17; Constitution of Croatia (Arts. 94-106).
15 See Government and society, Lampe et. al, 2022.

16 Ibid.

17 Ibid.

18 Ibid.

19 Ibid.

20 See General information on the Republic of Croatia, n.d.; Hrvatska. Also see Munivrana Vajda
and Ivicevié Karas, 2016, p. 17.

21 See General information on the Republic of Croatia.

22 See Government and society, Lampe et. al, 2022.

23 Information available at: https://www.sabor.hr/en/mps (Accessed: 10 September 2021).
24 See General information on the Republic of Croatia.

25 See Government and society, Lampe et. al, 2022.
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1.3. Population, language and religion
The new census has been conducted recently in 2021, and preliminary data show a
significant decrease in population.? Today Croatia has a population of 3.888.529,%” and
by the previous census conducted in 2011, Croatia had a population of 4,284,889.%

In Croatia there is a variety of ethnic groups which coexist within the Croatia.?
Croats constitute about “nine-tenths (90%) of the population, and Serbs make the
largest minority group”.*® In addition to the Croats and the Serbs, there are “small
groups of Bosnian Muslims (Bosniaks), Hungarians, Italians, and Slovenes as well
as a few thousand Albanians, Austrians, Bulgarians, Czechs, Germans, and other
nationalities”.®! By some “estimations Croatian diaspora counts more than two million
people worldwide”.*?

Official language in Croatia is Croatian (which is South Slavic language of the Indo-
European family),* and alphabet is Latin. The Constitution of the Republic of Croatia,
grantees rights to use other languages and scripts (alphabets), e.g. Cyrillic etc. The
Croatian language is one of the 24 official languages®* of the European Union.*

There is “traditionally a close correlation between ethnic identity and religious
affiliation”.% The Croatian Constitution guarantees rights and freedoms to all persons
in the Republic of Croatia, among other rights and freedoms the freedom of con-
science, free expression of religion or belief and equality before the law, regardless
of their religion. A vast majority of the Croatian population declare themselves to be
members of the (Roman) Catholic Church and more Western-influenced, and other
declare themselves as members of the Serbian Orthodox Church, Islam (Bosniaks
constitute most of the Muslim population), Protestants, nonreligious or atheists.*

1.4. Economy
Croatia is an independent country since 1991. Before its independence it was republic
in federation of Yugoslavia (Socialist Federative Republic of Yugoslavia; SFR] which
consisted out of six republics and two autonomous provinces).*® The Yugoslav Gov-
ernment was actually “self-governed socialism”, private ownership wasn’t known and

26 Preliminary data have been released on Friday 14th January 2022 by the Croatian Bureau of
Statistics; available at: https://popis2021.hr/ (Accessed: 17 January 2022).

27 Ibid.

28 See General information on the Republic of Croatia.

29 See Lampe et al., 2022.

30 Ibid.

31 See People of Croatia. in: Lampe et. al, 2022. Available at: https://www.britannica.com/place/
Croatia/People (Accessed: 2 August 2022). Hereinafter referred to as People of Croatia.

32 General information on the Republic of Croatia.

33 See People of Croatia, Lampe et. al, 2022.

34 Information available at: https://europa.eu/european-union/about-eu/eu-languages_en
(Accessed: 10 September 2021).

35 General information on the Republic of Croatia.

36 See People of Croatia, Lampe et. al, 2022.

37 See General information on the Republic of Croatia. See also People of Croatia, Lampe et. al, 2022.
38 Dolezal, 2010, pp. 59-61; see more in Roksandi¢ Vidlicka, 2017, pp. 123-159.
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economy was based on state — property.*Demise of communism in Croatia led to
restructuring of economic and political system.* It shifted from the socialist self-
management system to market-oriented capitalism.” This transition wasn’t easy,
nor in political restructuring neither in economic. So, it took time. This transition
lasted from 1990 to 2000, and some authors consider it still ongoing.*? During that
time Croatia shifted from communist regime to a democracy.® Also it shifted form
state-property system to private ownership concept.*

It can be said that the privatisation of state-owned companies in Croatia started
in 1991, and was going throughout four phases. From 1991 to 1994, from 1994 to 1998,
from 1998 to 2000, and from 2000 forwards.* This transition was marked by some
negative consequences such as: “irrational transformation of the biggest corporative
systems without clear cost-benefit analyses” and “allowing individuals (very often on
the nepotism basis) to buy state-owned companies with no clear strategy for develop-
ing them further, and investing in them”.*¢

The problem of solvency and international debt mostly inherited from the former
Yugoslavia tried to be resolved, so actions after year 2000 weren’t so popular. Sale of
state-owned enterprises to private owners started, different acts were done to estab-
lish functioning markets, and create stable prices, interest rates, and currency,” but
none of this wasn’t easy going. Such situation deterred foreign investment, and is well
known how these investments have positive effect on economic growth.*

By World bank GDP contraction in Croatia in 2020 (8.4 percent)

“was one of the largest in the European Union (EU) and in the Europe and
Central Asia region. Going forward, EU funding through various sources
aimed at restarting the economy and weathering the crises should play a key
role in supporting the country’s economic recovery”.*

World bank also concludes how “Croatia will need to use EU funds effectively for
priority investments and accelerate reforms to address long-standing structural
issues”.® In addition, it highlights the risks evolving from Covid-19 pandemic arguing
how “although the vaccination program has started, the situation remains highly

39 Dolezal, 2010, pp. 59-61; see more in Roksandi¢ Vidlicka, 2017, pp. 123-159.
40 See Economy of Croatia.

41 Ibid.

42 Roksandié Vidlicka, 2017, pp. 123-159.

43 Dolezal, 2010, p. 61.

44 Ibid.

45 Ibid.

46 Dolezal, 2010, p. 62; for more and different phase division see Roksandi¢ Vidlicka, 2017, p.
122.

47 Dolezal, 2010, p. 66.

48 Ibid.

49 See The World Bank in Croatia.

50 Ibid.
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uncertain because of vaccine supply bottlenecks and the recent increase in infections
due to the new virus variants”.5! Further notes how

“Croatia still lags behind its EU peers. Strengthening long-term growth is
critical to accelerating the income convergence. This will require diversify-
ing the economy toward more knowledge-based sectors and addressing the
economy’s structural issues, including public sector governance, education
outcomes, and the efficiency of the judiciary. On the fiscal front, the surge
in public debt in 2020, reflecting the economic downturn and a large fiscal
stimulus package, calls for fiscal prudence and greater efforts to increase the
effectiveness and efficiency of public spending over the coming years”.>

Due to the COVID-19 pandemic, as Prime Minister Plenkovic¢ stated “the coronavirus
pandemic had led to the greatest health and economic crisis since World War II” and
it cost Croatia cca 35 billion HRK (4681 175473 billion Euro).>

1.5. Short historical roots and background
Croatia was part of the Austro-Hungarian Monarchy since Vienna concluded the
Austro-Hungarian Compromise with Budapest in 1867.5 Istria and Dalmatia “were
included in the Austrian part of the Monarchy, and Croatia became the Hungarian
part of the Monarchy”.%

In 1868 agreement was achieved between Croatia and Hungary, called the
‘Nagodba'.’ Formally Croatian “statehood was recognized, but in fact Croatia didn’t
have real jurisdiction over its affairs”.”’

Croatia joined the State of Slovenes, Croats and Serbs, at the end of the First
World War in 1918.5 It became part of the Kingdom of Serbs, Croats and Slovenes (the
Kingdom of Yugoslavia from 1929).

After the Second World War, Croatia became one of the federal units of the newly
established FNRJ (Federal People’s Republic of Yugoslavia), later called the SFRY
(Socialist Federal Republic of Yugoslavia), in 1945.%

Croatia became “an independent state on 25 June 1991 based on democratic multi-
party elections held in 1990 (the Multi-Party State Parliament was constituted on 30
May 1990), and was internationally recognized as a state on 15 January 1992”.%° Croatia

51 Ibid.

52 Ibid.

53 See Croatia quickly back on road to economic recovery.
54 See History of Croatia.

55 Ibid.

56 Ibid.

57 Ibid.

58 See General information on the Republic of Croatia; and for details also see Independent
Croatia.

59 Ibid.

60 Ibid.
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is amember of the United Nations since 1992, the Organization for European Security
and Cooperation since 1992, the Council of Europe since 1996, the World Trade Orga-
nization since 2000, the North Atlantic Treaty Organisation (NATO) since 2009 and the
European Union from July, 15t 2013.%

2. Introduction to the Croatian justice system

2.1. Courts

Courts in Croatia are autonomous and independent, bound only by the Constitution,
applicable international treaties, laws and other valid sources of law.®? In Croatia by
Courts Act (hereinafter: CA)® there are courts of the regular jurisdiction and special
jurisdiction.** Courts of the regular jurisdiction are municipal courts and the county
courts.® Courts of the special jurisdiction are commercial courts, High Commercial
Court, administrative courts, the High Administrative Court of the Republic of
Croatia, High Misdemeanour Court of the Republic of Croatia and the High Criminal
Court of the Republic of the Croatia, which began with its work on 1. January 2021.%
The highest court in Croatia, or the court of highest jurisdiction is the Supreme Court
of the Republic of Croatia.®’

Its main function is to ensure the uniform application of laws, but it also decides
upon legal remedies when so prescribed by law, decides on extraordinary legal
remedies and on conflicts of jurisdiction, discusses current issues of case law, pro-
poses areas for the training of judges and acts in other cases when so proscribed by
the law.%8

Since January 1% 2021. we have a new court High Criminal Court which is higher
than county court, but is lower than the Supreme Court.® It is totally new step and it
just began with its work.”

County and municipal courts have jurisdiction in accordance to the administra-
tive division of the territory. It means that country courts have jurisdiction over one

61 Ibid.

62 Art. 115 of the Constitution.

63 The Courts Act OG 28/13, 33/15, 82/15, 82/16, 67/18, 126/19, 130/20.

64 Art. 14 para. 1 CA.

65 Art. 14 para. 2 CA.

66 Art. 14 para. 3 CA; also about inception of the High Criminal Court see decision of the Con-
stitutional court (U-1-4658/2019 and U-1-4659/2019, November 3rd 2020.; OG 130/2020) on https://
narodne-novine.nn.hr/clanci/sluzbeni/full/2020_11_130_2484.html (Accessed: 4 October 2021).
67 Art. 14 para. 4 CA.

68 Art. 20 CA and see Judicial Power.

69 By Art. 26.a CA it decides in the second instance on appeals against decisions of county
courts in criminal cases, and performs other tasks specified by law. See https://sudovi.hr/en/
vksrh/about-courts/about-court (Accessed: 4 October 2021); also see Art. 19e of CPA, which
further expands its jurisdiction to decide in the third instance cases (in accordance with the
Art. 490 para. 1. al. 2. CPA).

70 For more information see https://sudovi.hr/en/vksrh (Accessed: 4 October 2021).
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or more counties and municipal courts have jurisdiction over one or more municipali-
ties and town.”

Table: Structure of the Judicial Power in Croatia’

SUPREME COURT

OF THE REPUBLIC OF CROATIA

HIGH HIGH HIGH HIGH
COUNTY MISDEMEAN- COMMER- ADMINISTRATIVE CRIMINAL
COURTS OUR COURT CIAL COURT COURT COURT
OF THE REPUBLIC OF THE REPUBLIC OF THE REPUBLIC OF THE REPUBLIC
OF CROATIA OF CROATIA OF CROATIA OF CROATIA
MUNICIPAL MI;\:IJlIJEII\\IIIIETSIdUR COMMERCIAL ADMINISTRATIVE
COURTS COURTS COURTS COURTS

= regular courts specialized courts

The Supreme Court is the highest legal authority in all but constitutional matters,
which are decided by the Constitutional Court of the Republic of Croatia (hereinafter:
Constitutional Court).”

Constitutional Court decides on the constitutionality of acts and has the right
to revoke the acts if it considers them unconstitutional, but it doesn’t represent the
formal judicial authority in the Republic of Croatia.” It is sort of the special court, out
of the normal judicial jurisdiction,” an independent body, separated from the three
branches of power -legislative, executive and judicial. It is composed out of thirteen
judges elected by the Parliament of the Republic of Croatia (Sabor), from prominent
jurists (judges, public prosecutors, lawyers and university professors of law), for a
term of eight years.” It’s primary function is to assure the conformity of all laws and
other regulations to the Constitution, but also “it decides upon constitutional petitions
against individual decisions taken by different bodies where such decisions violate
human rights and fundamental freedoms, as well as on the jurisdictional disputes
between the legislative, executive and judicial branches”.””

71 Munivrana Vajda and Ivicevié Karas, 2016, p. 18; also see Art. 15 CA.

72 The table is taken form the reference Judicial Power.

73 Constitutional Law on the Constitutional Court of the Republic of Croatia, 0G 99/99, 29/02, 49/02.
74 Omejec, 2002, pp. 141-189.

75 Ibid.

76 Art. 122 of the Constitution, OG 56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10,
85/10, 05/14.

77 See Munivrana Vajda and Ivicevic¢ Karas, 2016, p. 18; Art. 125 of the Constitution.
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2.2, Judges (Justices)
Justices are trained professionals appointed for life,”® and they enjoy immunity and
may only be removed from office at their own request. Other reason for their removal
are, if they are permanently incapacitated or if they reach age of seventy which is the
age of the retirement.”

If judges are convicted for a criminal offence making a judge unworthy of holding
judicial office or if National Judicial Council (its jurisdiction is regulated with the Law
on National Judicial Council; hereinafter: LNJC)*® so decides due to a grave disciplin-
ary offence, they can also be removed from the duty.® The autonomy, independence
and impartiality of judges, its appointment, promotion, transfer but also their liabil-
ity and disciplinary accountability is monitored and ensured by the National Judicial
Council.®? Usually judges in first instance sit alone (one judge), but in some cases they
can sitin panels (when is so prescribed by law), and at the high instance courts (courts
of appeals) judges usually sit in panels of three or five.*

2.3. Criminal justice system

Criminal justice system and its jurisdiction is slightly different form general prin-
ciples reflecting judiciary and justices. It is all related to the severity of the committed
offences. In criminal cases, composition of the court departs from the above men-
tioned general rule since it depends on the gravity of the offence, when the judge will
sit alone, and when in panel. In Croatia in criminal matters as a prat of legal tradition,
lay judges participate in conducting trials in panels equally with judges.®* In some
cases when sever criminal offence are committed and tried then lay judges do not sit
in panels but only (specialized) judges does.

Primarily, the rules of the jurisdiction of courts in criminal matters are envisaged
in the Criminal Procedure Act (hereinafter: CPA),% while the CA only supplements
the CPA.*

So municipal and county courts of general jurisdiction both hold trials in criminal
matters but its jurisdiction diverse to the rule of the stipulated sanctions. Municipal
courts as first instance courts have jurisdiction over criminal offences for which a fine
or imprisonment up to twelve years is prescribed by law, and county courts as first
instance courts conduct trials for criminal offences for which imprisonment of more

78 Arts. 118-120 of the Constitution and Art. 8 CA.

79 Art. 120 of the Constitution.

80 The Law on National Judicial Council OG 116/10, 57/11, 130/11, 13/13, 28/13, 82/15, 67/18,
126/19; see also Art. 121 of the Constitution.

81 Arts. 118-120 of the Constitution and Art. 8 CA.

82 Art.1LN]C.

83 Art.7CA.

84 Art. 118 of the Constitution and Art. 392 CPA.

85 Criminal Procedure Act, OG 152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14,
70/17, 126/19.

86 Munivrana Vajda and Ivicevié¢ Karas, 2016, pp. 22-23.
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than twelve years or long-term imprisonment is prescribed, as well as in cases (for
committed criminal offences) when its jurisdiction is prescribed by a law.*

The High Criminal Court of the Republic of the Croatia decides in the second
instance on appeals against decisions of county courts in criminal cases, and per-
forms other tasks specified by law and Art. 19e of CPA, further expands its jurisdiction
to decide in the third instance cases.®

The Supreme Court’s jurisdiction in criminal matters refers to the third instance
when deciding on appeals against judgments of the second instance courts It also decides
on extraordinary legal remedies and in other cases when so proscribed by the law.*

2.3.1. The Prosecution Service- the State Attorney’s Office, the Office for the Suppression of
Corruption and Organized Crime, the European Public Prosecutor’s Office
The State Attorney’s Office is an ‘autonomous and independent judiciary body empow-
ered and duty-bound to act against perpetrators of criminal and other offences and to
take legal acts when property of the Republic of Croatia is in question and take legal
remedies for protection the Constitution and law’.*® Further, its jurisdiction is regulated
with State Attorney’s Act (hereinafter: SAA)*! Although its primary mission is to be the
public prosecution service and prosecute criminal offences and misdemeanours it also
has jurisdiction in some civil law cases for the protection of the state property.”? There-
fore, in State Attorney’s Office there are two substantive divisions: criminal and civil.”®
In cases of criminal matters regulations for the work of State Attorney’s Office are
supplemented with the provisions of the special laws, primarily CPA and the Law on the
Office for the Suppression of Corruption and Organized Crime (hereinafter: LOSCOC)*
which regulates the jurisdiction of the special Office for Prevention of the Corruption
and Organized crime cases. That is special sui generis State Attorney’s Office which juris-
diction is only for corruption-related criminal offences or organized crime offences.
Hence, the State Attorney’s Office is organized according to the principle of a
vertical hierarchical structure, and at the head of the State Attorney’s Office is
State Attorney General who runs and represents the State Attorney’s Office and is
responsible for its work, and he is appointed by Croatian Parliament.”® He has his

87 Arts. 19.a-19.d CPA.

88 Art. 19e CPA in accordance with the Art. 490 para. 1. al. 2. CPA.

89 Art. 19f CPA.

90 Art. 121 a of the Constitution.

91 State Attorney’s Act, OG 67/18.

92 Art. 121.a of the Constitution and Art. 3 SAA.

93 Art. 14 SAA. There is also an Office of the State Attorney General which is an administrative
body which deals with administrate things within the State Attorney’s Office.

94 The Law on the Office for the Suppression of Corruption and Organized Crime, OG 76/09,
116/10, 145/10, 57/11, 136/12, 148/13, 70/17; see also Horvati¢ and Derenc¢inovic, 2002, p. 11.

95 Art. 12 para. 1, and Art. 21 SAA.

The State Attorney General is appointed by the Croatian Parliament, with the mandate of the four
years upon nomination by the Government, and after having opinion of the special Committee
of Croatian Parliament in which jurisdiction is judiciary. Art. 121.a para. 2 of the Constitution.
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deputies- called deputy of the State Attorney General. There are also county and
municipal State Attorney’s offices.”® They are headed by County State Attorney with
his/hers deputies and Municipal State Attorneys with his/hers deputies,” who have
been appointed by State Attorney Council.”® There are 15 County State Attorney’s
offices in Croatia, and 25 Municipal State Attorney’s Offices.** As Munivrana Vajda
and Ivicevic Karas note

“therefore, the superior state attorney may give a mandatory instruction to
a state attorney deputy or subordinate state attorney, including an instruc-
tion on how to proceed in concrete cases when necessary. The superior state
attorney may assume a case from his deputy or from the subordinated state
attorney, or confide a case to his deputy or to subordinated state attorney”. 1*°

Territorial jurisdiction and the subject matter are regulated in accordance with
jurisdiction provisions of the courts. The State Attorney’s Office and the Office for the
Prevention of Corruption and Organized Crime!® cover prosecution for all criminal
offences committed on the territory of the Republic of Croatia.

There has been a new enhanced role of the State Attorney’s Office regarding
the pre-trial proceedings. In 2008, the new Criminal Procedure Act has been
enacted. By its provisions the state attorney has a role of dominus litis (the master
of the procedure) as he is the ‘authority conducting the proceedings in the pre-trial
proceedings’.1??

Today by besides his roll of the prosecutor (to conduct evidentiary actions, in
order to collect evidence for the indictment) the state attorney has a particular func-
tion'® which oblige him to examine and determine facts not only which can lead to
the indictment but also those which are favourable for the defendant.

As Ivicevi¢ Karas and Munivrana Vajda note “the state attorney is a party of
the prosecution stricto sensu only at the stage of trial, and not during the pre-trial
proceedings”.’* By this Law (CPA2008) legislator abolished the usual, classical, tradi-

96 Art. 12 para. 2 SAA.

97 Art. 88 SAA.

County state attorneys, municipal state attorneys and their deputies are appointed in accordance
with the Constitution and other laws, by the State Attorney Council. It also decides upon their
disciplinary accountability. State Attorneys Council is composed out of 11 members, 7 which
are state attorney’s deputies, two are members of the Croatia Parliament and two are university
professors. Art. 121. a paras. 3 and 6 of the Constitution.

98 For more see the Law on State Attorney Council, OG, 67/18, 126/19.

99 See Izvjesce Glavnog Drzavnog odvjetnika Republike Hrvatske o radu drzavnih odvjetnistava u
2020. godini, p. 10.

100 Munivrana Vajda and Ivicevié Karas, 2016, p. 21.

101 Munivrana Vajda and Ivicevi¢ Karas call that office Anti-Corruption and Organized Crime
Prevention Office. Munivrana Vajda and Ivi¢evié Karas, 2016, p. 21.

102 Munivrana Vajda and Ivicevi¢ Karas, 2016, p. 22.

103 Art. 9 paras. 1 and 2 CPA.

104 Munivrana Vajda and Ivicevié Karas, 2016, p. 22.
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tional model of judicial investigation conducted by the investigating judge.'* The role
of the investigating judge has changed, and shifted only to the supervised function
for the actions of the state attorney providing judicial control over the state attorney’s
investigative power, because he doesn’t investigate, but he also has the obligation to
assure judicial control especially with regard of the human rights and fundamental
freedoms. The investigative judge is also in charge of application of coercive measures
during the pre-trial proceedings, e.g. pre-trial detention.'%

The establishment of the European Public Prosecutor’s Office (EPPO) has its
beginnings in 1995, but the most important legal basis for its instalment was Lishon
Treaty (2007) which opened the door for “the 2013 Commission legislative proposal
and the final Council decision on the Regulation establishing the EPPO in 2017”.17
EPPO only prosecute PIF offences (such as fraud, corruption, money laundering and
misappropriation!®) ,'* and “operates as a fully independent single office across all
participating EU countries, and combines European and national law-enforcement
efforts”.1!¢ It started with its work recently on 1 June 2021.1%!

105 Ivicevi¢ Karas, Bonaci¢ and Burié, 2020, pp. 20, 21; Munivrana Vajda and Ivicevi¢ Karas,
2016, p. 21.

106 Munivrana Vajda and Ivievi¢ Karas, 2016, p. 22.

107 De Angelis, 2019, pp. 272-275.

108 See Reporting a crime to the EPPO.

109 De Angelis, 2019, pp. 272- 275.

110 See Structure and characteristics.

“The European Public Prosecutor’s Office is composed of two levels: the central level and the
decentralised (national) level. The central level, with its headquarters in Luxembourg, consists
of: the European Chief Prosecutor; 22 European Prosecutors (one per participating EU country),
two of whom function as Deputies for the European Chief Prosecutor; and the Administrative
Director. The European Chief Prosecutor and the 22 European Prosecutors constitute the College
of the EPPO. The prosecutors and the Administrative Director are assisted in their work by a
number of experts in areas including administrative, technical, operational and legal-technical
support. The decentralised level consists of the European Delegated Prosecutors (EDPs) in the
22 participating EU Member States. The central level supervises the investigations and prosecu-
tions carried out by the EDPs at the national level, who operate with complete independence
from their national authorities.”

The procedural acts of the European Public Prosecutor’s Office are subject to judicial review by
the national courts. The European Court of Justice - by way of preliminary rulings or judicial
reviews of the EPPO acts - has residual powers to ensure a consistent application of EU law, and
the Zakon o provedbi Uredbe Vijeéa (EU) 2017/1939 od 12. listopada 2017. o provedbi pojacane
suradnje u vezi s osnivanjem ureda Europskog javnog tuzitelja (\EPPO«), OG 146/20 [Online].
Available at: https://www.zakon.hr/z/2734/Zakon-o-provedbi-Uredbe-Vije%C4%87a-%28EU%29-
2017-1939-0d-12.-listopada-2017.-o-provedbi-poja%C4%8Dane-suradnje-u-vezi-s-osnivanjem-
ureda-Europskog-javnog-tu%C5%BEitelja-%28%C2%BBEPPO%C2%AB%29 (Accessed: 29
October 2021).

For more about EPPO see Josipovi¢, 2020, pp. 111-115; Munivrana Vajda, 2020, pp. 117-119;
Konforta, 2020, pp. 165-185; Buric, 2020, pp. 209-213; Lazetic, 2020, pp. 187-208; Rosi¢, 2020, pp.
233-243; Gluséié, 2020, pp. 247-249; Bonacié, 2020, pp. 303-324; Ivicevié Karas, 2020, pp. 287-301.
111 See Structure and characteristics.
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2.3.2. The Police
Usually police officers act upon the order of the state attorney (or their deputies),
when suspicion about criminal offences occurs. Police is competent for detecting and
preventing of criminal offences, and its competences and powers are regulated in the
Act on Police Affaires and Powers (hereinafter: APAP).'*?

Thus, once there is suspicion that criminal offence had been committed which is
to be prosecuted ex officio, the CPA regulation are the main provisions for the actions
of the police during evidentiary actions.”* Some police officers may be appointed as
investigators in criminal proceedings after its beginning (of criminal prosecution),'*
by provisions of the Law on Police (hereinafter: LP)!'* and SAA if there is need for their
involvement. Such investigators can then take very complex evidentiary actions for
severe criminal offences.

The police is within the Ministry of Interior, and is central service which con-
ducts actions under the law and other regulations,’ and also protects Croatian
citizens, their constitutional rights and freedoms.''” Police administration units are
established in each county and within each police administration there is a criminal
investigation department. Only in larger police administrations there are depart-
ments of The National Police Office for Suppression of Corruption and Organized
Crime (hereinafter: POCOC),!® which monitors and studies certain manifestations
of corruption, organized crime and terrorism, their trends and manner of execu-
tion.!” POCOC can conduct more complex criminal investigations of corruption,
organized crime and terrorism in close cooperation with the Office for the Preven-
tion of Corruption and Organized Crime and state attorney’s offices, as well as with
and other competent state bodies.’? POCOC preforms activities at the national level
of complex and organized crime cases, especially in the criminal investigations
conducted in the area of two or more police administrations, or which require a
joint international police investigation and which are conducted in the territory of
several countries.!*

112 The Act on Police Affairs and Powers, OG 76/09, 92/14, 70/19.

113 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 21.

114 Art. 56 SAA.

115 The Law on Police, OG, 34/11, 130/12, 89/14, 151/14, 33/15, 121/16, 66/19.
116 Art.2para.1LP.

117 Art. 2 para.2LP.

118 Munivrana Vajda and Ivicevié¢ Karas, 2016, p. 21.

119 For more see https://mup.gov.hr/UserDocsImages/minstarstvo/USTROJ_MUP_RH/
PNUSKOK.pdf (Accessed: 4 October 2021).

120 Ibid.

121 Ibid.

| 83 |



DAVOR DERENCINOVIC - MARTA DRAGICEVIC PRTENJACA

3. Criminal law

Croatia n criminal law is a public law, since it regulates relationships between indi-
vidual and the state.!?? It “sets of rules governing the content and the scope of the state
punitive power (ius puniendi).”'?® Criminal law in a broader sense can be divided into
three parts: substantive criminal law, procedural criminal law and penitentiary law
(executive criminal law).

Substantive criminal law which is usually refer to as ‘criminal law’ is mainly regu-
lated in Penal code (subsequently: PC).!?* Penal code consists of so-called general part
and special part. General part contains a set of principles and provisions regulating
main institutes of criminal law, such as elements of criminal offence, self-defence,
necessity etc. There are also provisions on perpetrators and other presumptions for
punishability and criminal law sanctions in general part. PC consists also of special
part which contains criminal offences. In addition, it must be noted that some crimi-
nal offences are stipulated in some other acts (e.g. The Company Act,'® the Law on
Prevention of Disorders at Sports Competitions!*).

Procedural criminal law comprehends provisions of the criminal proceedings
which are regulated primary by Criminal Procedure Act (subsequently: CPA)'?. The
purpose of the criminal procedure is to enable application of substantive criminal
law and to determine whether the criminal offence has been committed, who is the
perpetrator and can the punishment or other sanction be imposed through some
procedural regulation. It regulates conditions for undertaking all sorts of actions
(prescribed by the CPA), the persons who can participate in the procedure, as well as
who is authorized to take pre-trail actions and actions during the procedure, forms of
actions and consequences for violations of procedural norms, and other features of
criminal proceedings. Due to the form sometimes it can be heard or used by the name
‘formal criminal law’.?8

Penitentiary (executive criminal) law governing the execution of criminal
sanctions and sentences and the main law for this filed is Penitentiary Act (subse-
quently: PA)'%,

122 Horvatié, Derencinovi¢ and Cvitanovi¢, 2016, p. 36.

123 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 18; for ius puniendi and criminal law also see
Horvatié, Derencinovi¢ and Cvitanovié, 2016, p. 36.

124 Penal Code, OG 125/11, 144/12, 56/15, 61/15, 101/17, 118/18, 126/19, 84/21.

125 Arts. 624-626, 628 of the Company Act, OG, 111/93, 34/99, 121/99, 52/00, 118/03, 107/07,
146/08, 137/09, 125/11, 152/11, 111/12, 68/13, 110/15, 40/19.

126 Arts. 31.a-31.d of the Law on Prevention of Disorders at Sports Competitions, OG, 117/03,
71/06, 43/09, 34/11.

127 Criminal Procedure Act, OG 152/08, 76/09, 80/11, 121/11, 91/12, 143/12, 56/13, 145/13, 152/14,
70/17, 126/19.

128 Ivicevi¢ Karas, Bonadi¢ and Burié, 2020, pp. 19, 20.

129 Penitentiary Act, OG 14/21.
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Interestingly in Croatia at its faculties substantive and procedural law are
taught separately at the different departments. So at the Faculty of Law, University
of Zagreb, we have Department of criminal law, and Department of criminal pro-
cedural law.

3.1. Sources of criminal law
Sources of criminal law can be divided in international and national sources.

3.1.1. International sources

Croatian Constitution explicitly proclaims the provisions of the treaties as a part
of the domestic legal order.”®® So authorities which apply the norms are obliged to
apply the provisions of the treaties. By Ivicevic Karas and Munivarna Vajda’s opinion
“whether an international treaty would be applied directly by the domestic courts
depends on the nature of its norms. If the treaty contains self-executing norms, they
are to be applied directly by the domestic courts”.}® There are numerous international
legal documents which have been applied in Croatian legal system. To mention just
few of them: the European Convention for the protection of Human Rights and Fun-
damental Freedoms (ECHR; 1950); UN Convention against Torture and other Cruel,
Inhuman and Degrading Treatment or Punishment (1984); the European Convention
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment
(1987); Convention on Laundering, Search, Seizure and Confiscation of the Proceeds
of Crime (1990); Statute of International Criminal Tribunal for the Former Yugoslavia
(1993), the Rome Statute of the International Criminal Court (1998); United Nations
Convention for the Suppression of the Financing of Terrorism (1999); Council of
Europe Criminal Law Convention on Corruption (1999); Council of Europe Civil Law
Convention on Corruption (1999); United Nations Convention against Transnational
Organized Crime (and the Protocols Thereto; 2000); Council of Europe Convention
on Action against Trafficking in Human Beings (Warsaw Convention; 2005); Council
of Europe Convention on preventing and combating violence against women and
domestic violence (Istanbul Convention; 2011) etc.

Also, European Union Law applies in Croatia, and by explicit provision of the
Constitution “all the legal acts and decisions accepted by the Republic of Croatia in
European Union Institutions shall be applied in the Republic of Croatia in accordance
with the European Union acquis communautaire’.’® But it must be noted how there
is growing trend of Directives which are to be applied in criminal law matters (e.g.
Directive 2011/93 - Combating the sexual abuse and sexual exploitation of children

130 International treaties which have been concluded and ratified in accordance with the
Constitution, published and which have entered into force shall be a component of the domestic
legal order of the Republic of Croatia and shall have primacy over domestic law. Art. 134 of the
Constitution.

131 Munivrana Vajda and Ivicevié Karas, 2016, p. 27.

132 Art. 141.c of the Constitution.
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and child pornography;'* Directive 2012/29/EU of the European Parliament and of the
Council of October 2012 establishing minimum standards on the rights, support and
protection of victims of crime,'** etc.).

The Treaty of Lisbon entered into force on 1 December 2009, and strongly
effected judicial cooperation in criminal matters and as well the substantive crimi-
nal law. Criminal law from intergovernmental cooperation “in justice and home
affairs (the so-called third pillar of the Maastricht Treaty)”'** became totally under
EU law and policies,"*® with the aim of establishing an area of freedom, security
and justice.®” Most of the former framework decisions in the field of substantive
criminal law have turned into legal acts (directives and in addition the regulation
as well)'* of the Union (by the Art. 288 TFEU, and Art. 82-86 TFEU).”** EU Charter
of Fundamental Rights became legally binding when the Lisbon Treaty entered
into force.

3.1.2. National sources

3.1.2.1. The Constitution

One of the main sources of the criminal law is the fundamental act of the state
the Constitution. It provides the main framework for criminal law giving the
instructions to the legislator which human rights and fundamental freedoms (one
of the most importance) are to be protected by criminal law. It also proclaims the
fundamental principles of criminal substantive (e.g. principle of legality - nullum
crimen nulla poena sine lege'*!; the principle of non bis in idem'*?) and procedural
law (e.g. presumption of innocence,**® the right to a fair trial'*4) which are further
elaborated in criminal law. Also as it is shown before in the text it contains
the provision on state authority organization, judicial system, State Attorney’s
Office etc.

133 Directive 2011/93 - Combating the sexual abuse and sexual exploitation of children and
child pornography; available at: https://www.eumonitor.eu/9353000/1/j4nvkéyhcbpeywk_
j9vvik7mlc3gyxp/vjsSga5k7lyc (Accessed: 7 October 2021).

134 Directive 2012/29/EU of the European Parliament and of the Council of October 2012
establishing minimum standards on the rights, support and protection of victims of crime, and
replacing Council Framework Decision 2001/220/JHA; available at: https://www.refworld.org/
docid/52eb66354.html (Accessed: 7 October 2021).

135 Wahl and Riehle, 2019, p. 226.

136 Csonka and Landwehr, 2019, pp. 261-267.

137 Wahl and Riehle, 2019, p. 226.

138 More information see Davoli, 2022.

139 Csonka and Landwehr, 2019, pp. 261-267.

140 Wahl and Riehle, 2019, p. 226.

141 Art. 31 of the Constitution.

142 Art. 31 para. 2 of the Constitution.

143 Art. 28 of the Constitution.

144 Art. 29 of the Constitution.
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3.1.2.2. Legislation

The most important laws, for criminal law, as it was mentioned before, are Penal
Code (PC) for substantive criminal law, Criminal Procedure Act (CPA) for criminal
procedural law and Penitentiary Act (PA) for penitentiary law. Besides these main
laws, there are numerous secondary laws regulating issues relevant for criminal
law in broader sense. For example already mentioned the Courts Act, the Law on the
Office for the Prevention of Corruption and Organized Crime, the State Attorney’s
Act, etc., but also some unmentioned and yet very important laws such as the Law
on Exemption from the Statute of Limitations for War Profiteering and Crimes Com-
mitted in the Process of Ownership Transformation and Privatization (subsequently:
the Law on Exemption)* which was passed in 2011.%¢ It can be said how this Law is
controversial and is of special interest in Croatia because it is actually retroactive in
its nature. It regulates abolition of the statute of limitation (retroactively) for criminal
offences of war profiteering (which didn’t exist till this law entered into force) and
criminal offences committed during privatization and ownership transformation and
its application would have very serious implications after so long time.*” This law as
Roksandic Vidlicka notes

“refers only to those privatization and ownership transformation crimes that
took place in the transformation and privatization process — but only during
(1) the Homeland War, (2) peaceful reintegration, (3) warfare, and (4) a direct
threat to the independence and territorial integrity of the state, the same
applies to war-profiteering cases....”.}*8

Also, there are the Juvenile Courts Act (hereinafter: JCA),'* the Law on Legal Conse-
quences of Conviction, Criminal Records and Rehabilitation (hereinafter: LLCCCRR)'*
and the Law on the Responsibility of Legal Persons for Criminal Offences (hereinafter:
LRLPCO or the Law on the Responsibility of Legal Persons).!*! Criminal responsibility
of legal persons (entities) was introduced into the Croatian criminal law in 2003, and
the LRLPCO entered into force in March 25% 2004, and ever since the principle societas
delinquere non potest*>* has been abandoned in Croatian criminal law.

145 The Law on Exemption from the Statute of Limitations for War Profiteering and Crimes
Committed in the Process of Ownership Transformation and Privatization, OG, 57/11.

146 Roksandi¢ Vidli¢ka, 2017, p. 116; also see Geto$ Kalac and Bezic¢, 2017, pp. 242-266.

147 For more about this law see Cvitanovié, Derencinovi¢ and Dragicevi¢ Prtenjaca, 2019, pp.
459-486.

148 Roksandié Vidlicka, 2017, p. 132.

149 The Juvenile Courts Act, OG, 84/11, 143/12, 148/13, 56/15, 126/19.

150 The Law on Legal Consequences of Conviction, Criminal Records and Rehabilitation, OG
143/12, 105/15, 32/17.

151 The Law on the Responsibility of Legal Persons for Criminal Offences, OG, 151/03, 110/07,
45/11, 143/12.

152 Cvitanovic et al., 2018, p. 347.
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It must be noted how court decisions aren’t a source of criminal law in accordance
with continental legal tradition.

By opinion of some scholars (Ivicevi¢ Karas and Munivrana Vajda) the court deci-
sions can be source of law to some point and in certain cases. They note that

“there are four exceptions to the rule that court decisions are not a
source of law.

A first exception concerns legal opinion adopted at the session of all judges, or
judges of the criminal division of the Supreme Court or the county court. The
adopted legal opinion is mandatory for all panels in second instance (Art. 40,
para. 2 CA).

Another two exceptions concern legal opinions contained in a decision of
the Constitutional Court or in a decision of the European Court of Human
Rights (subsequently: ECtHR). Legal opinion contained in a decision of the
Constitutional court, brought upon the constitutional complaint, in which the
Constitutional court found a violation of constitutional rights and freedoms,
is a source of law for all state authorities, including the courts.

Similarly, the legal opinion of the ECtHR on violation of Convention rights and
freedoms is a source of law for all domestic courts in criminal proceedings.
Finally, national courts are also bound by the interpretation of the European
Union law given in the judgment of the European Court of Justice rendered in
the preliminary ruling procedure”.’*?

3.2. Historical development of criminal law
Croatia was for along time, as it was already mentioned earlier in the text, the part of the
Hungarian Monarchy, and later on, Habsburg and Austro-Hungarian Monarchy, and
that has influenced the development of its substantive and procedural criminal law.'>

3.2.1. Substantive criminal law
During long period of time till the nineteenth century, there wasn’t any statutory law,
but criminal law was a mixture of Hungarian-Croatian customary law, which was
later codified in Tripartitum and Corpus iuris Hungarici.**® The year 1852 was very
important for (Croatian) criminal law, because at that time the Austrian Criminal
Code entered into force. It remained in force until 1918.

It was mentioned earlier that in 1918 Croatia became part of the State of Slovenes,
Croats and Serbs, later named the Kingdom of Serbs, Croats and Slovenes (the
Kingdom of Yugoslavia from 1929). That fact influenced the law, so from that year
on (1918) the Serbian Penal Code (from 1860) was the main source of the substantive

153 Munivrana Vajda and Ivicevié Karas, 2016, p. 28, para. 62.

154 Munivrana Vajda and Ivicevié Karas, 2016, p. 25.

155 Horvatié, Derendéinovi¢ and Cvitanovié, 2016, pp. 91-93; and also see Munivrana Vajda and
Ivicevié Karas, 2016, p. 25.
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criminal law, altogether with some other laws, such as martial law- the Military Penal
Code (from 1901)." Nevertheless in Croatia in field of juvenile criminal justice there
was Governor’s Order for Croatia, Slavonia and Dalmatia on the punishment and
protection of youth from 1918, which was enacted in form of the law in 1922.

In 1929 new criminal code has entered into force - a Yugoslav Penal Code, which
was very influenced by German criminal code.

During the time of the Second World War there was so called parallel criminal juris-
diction between two coexisting systems as Ivicevi¢ Karas and Munivrana Vajda noted

“that of the Independent State of Croatia, a puppet state of Nazi Germany and
Italy, which did not enact a new criminal code, but did introduce some special
acts such as those on racial discrimination and courts martial, and at the
same time, regular courts continued to apply the criminal legislation of the
Kingdom of Yugoslavia”.'*’

Later on, after 1945, when Yugoslavia became a socialist country (after the Second
World War), and Croatia was one of the federal units of the SFRY (Socialist Federal
Republic of Yugoslavia), the new Penal code entered into force in 1947 under the strong
Soviet influence, regulating only general part of the criminal law.'*® Very soon in 1951
anew Penal code which was drafted after Swiss Penal code entered into force.’® Penal
code from 1951 was in force till 1977 when new Penal codes were enacted. It must be
noted how in 1974 there were radical constitutional changes which reflected to the
criminal law as well. The legislative competences were divided between the SFR] and
states (federal units).’*® It resulted with two parallel jurisdictions, one of the Federa-
tion and one of the states. But criminal law of the Federation also applied as dominant
(criminal) law in the federal units (states). So there was the Penal Code of the SFR]
which regulated mostly the provisions of the general part and some important (for
the SFR]) criminal offences or chapters of the special part. Yet to states (federal units)
authority was left regulation mostly of the special part provision (criminal offences).
Such situation contributed to the enactment of the Penal Code of the Republic of
Croatia, which was drafted taking as a model German Penal Code.

3.2.1.1. Substantive criminal law - present day
After gaining the independence in 1991, Croatia has taken existing legislation in field
of (substantive) criminal law, till the 1997 when entirely new Croatian Penal Code was
enacted. It remained in force until 2012 (with a numerous amendments).!*! In 2011

156 Munivrana Vajda and Ivicevi¢ Karas, 2016, p. 25.

157 Munivrana Vajda and Ivicevié¢ Karas, 2016, p. 26.

158 Horvati¢ and Derenc¢inovié, 2002, p. 8.

159 Horvatié, Derencinovié¢ and Cvitanovié, 2016, pp. 91-93.

160 See Horvatié, Derencinovi¢ and Cvitanovié¢, 2016, pp. 91-93; Munivrana Vajda and Ivicevié
Karas, 2016, p. 26; Horvati¢ and Derencinovic, 2002, p. 8.

161 Horvati¢, Derencinovié¢ and Cvitanovié, 2016, pp. 95-96.
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new Criminal code was enacted which entered into force in 2013 (January 1%). There
was vacatio legis of two years (for most of the legislation it is just eight days since the
promulgation). The time of vacatio legis (of two years) gives the idea of the comprehen-
siveness of the reform which was taken regarding substantive criminal law, especially
bearing in mind that usual vacation legis is eight days. This Penal Code is still in force,
after being amended eight times.**? The reform comprehends both general and special
part of the Penal code, all institutes of the criminal law were reconsidered, and new
division of the chapters in special part was introduced. Some entirely new chapters,
especially ones regarding economic crime and sexual offenses of abuse of children
were created. In general part some new sanctions were introduced (some alternative
sanctions, statutes of limitations were prolonged, etc.

Croatian Penal code is divided into two main parts - general part (contain main
principles, rules and institutes; Art. 1-87 PC) and special part (containing definitions
of criminal offences; Art. 88-380 PC). However, PC is not an exhaustive codification
of substantive criminal law. This means that provisions of substantive criminal law
can be found in other laws - Juvenile Courts Act, Law on the Responsibility of Legal
Persons for Criminal Offences, etc. Additionally, criminal offences are regulated also
in separate legislation (afore-mentioned Company Act).}¢®

(Substantive) Criminal law is right of the state to punish (ius puniendi) those who
do not respect its regulation and to deter general public to abstain from violating the
most precious values of the constitutional order. It is repressive by its nature, but
also in the same time it has the preventive function and purpose (special and general
deterrence).’** Substantive criminal law is an autonomous branch of law, notwith-
standing its deep ties with, for instance, family law, corporate law, tax law etc.

Nevertheless it has its own criminal definitions of notions!®® and areas of regu-
lation as offences against life, sexual offences etc.'® Also in Croatian (substantive)
criminal law there are some other additional principles as ultima ratio principle, sub-
sidiarity and fragmentation.!” This means that the criminal law protects only some
fragments of the legal values and only from the most severe violations. Ultima ratio
nature of criminal law means that those values cannot be protected by the other, less
intrusive and repressive means.

There isn’t special definition of criminal sanctions in Croatian Penal Code, but
they comprehend punishments (monetary sanctions and custodial sanctions), secu-
rity (safety) measures, some modifications of the sanctions (as protective surveillance,
and suspended sentence) and educational measures (only for juvenile perpetrators).

162 Munivrana Vajda and Ivicevié Karas, 2016, pp. 25-26.

163 Munivrana Vajda and Ivicevié¢ Karas, 2016, p. 29; Horvatié, Derencinovi¢ and Cvitanovié,
2016, pp. 32-33.

164 See Art. 41 PC and also Munivrana Vajda and Ivievié Karas, 2016, p. 20.

165 See Art. 87 PC.

166 Horvatic¢, Derencinovié¢ and Cvitanovié, 2016, pp. 35-36; see also Munivrana Vajda and
Ivi¢evié Karas, 2016, p. 21.

167 Horvatié¢, Derenc¢inovi¢ and Cvitanovié, 2016, pp. 33-34.
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In Croatia there is only one category of criminal offences, and aren’t divided
according to severity and degree of seriousness, like in some countries of common
law system e.g. in the UK law where there is division on Summary offences, Triable
either way offences, Indictable Only offences.!*® Some offences in their definitions
refer to additional legislation which is mostly not the criminal in nature, but regu-
lates different areas of life. Such offences are called the ‘blank criminal offences’
containing the ‘blank disposition’ (merely the fact that refers to additional legisla-
tion), and to understand all elements of such criminal offences that additional
legislation must be consulted. The best example of such an offence is the criminal
offence of the Causing a road traffic accident (Art. 227. PC) which stipulates and
refers to perpetrators ‘violating traffic safety regulations’. Traffic safety regulations
are stipulated in the Road Traffic Safety Act (hereinafter: RTSA)' which regulates
misdemeanours. Sometimes, there are situations of overlapping between criminal
offences and misdemeanours mostly in cases of domestic violence which is regulated
as criminal offence of Domestic Violence (Art. 179.a PC) and in the Law on Protection
from Domestic Violence (which regulates the misdemeanours).’”® The reason lies in
fact, that some situations are hard to correctly legally qualify and the same conduct
sometimes is qualified as misdemeanour and sometimes as criminal offence. Also,
until the ECtHR judgment Maresti v. Croatia'™ it was possible to have parallel pro-
ceedings both for misdemeanour and at the same time for the criminal offence, as
long as the punishments can be included in each other. This is not the case anymore
and Croatia has because of this judgment changed its criminal (substantive and
procedural) and misdemeanour law. But new ECtHR case law, A. and B. v. Norway,
changed the reasoning toward the earlier possibility of including punishments in
each other.'”?

3.2.2. Procedural criminal law
The first Croatian CPA was enacted yet during the time of Austro-Hungarian Empire,
in 1875, and it was drafted and influenced by the Austrian CPA (from 1873). It was in
force till the 1929 when Yugoslav CPA was enacted, but fundamental principles and
some provisions regulating criminal procedure remained unchanged.'”?

168 Socanac etal., 2017, p. 128; also see Martin, 2007, p. 3.

169 The Law on the Responsibility of Legal Persons, OG, 67/08, 48/10, 74/11, 80/13, 158/13, 92/14,
64/15, 108/17, 70/19, 42/20.

170 The Law on Protection from Domestic Violence, OG, 70/17, 126/19, 84/21.

171 ECtHR judgment Marestiv. Croatia (Appl. no. 55759/07), 25 June 2009, (final 25/09/2009). Avail-
able at: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22\%22CASE%200F%20MARESTI1%20
v.%20CROATIA\%22%22],%22itemid%22:[%22001-93260%22]} (Accessed: 6 October 2021).

172 ECtHR judgment A. and B. v. Norway (Appl. no. 24130/11 and 29758/11), 15 November 2016).
Available at: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22a.%20and%20B%20v.%20Nor
way%22],%22documentcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22],%22it
emid%22:[%22001-168972%22]} (Accessed: 9 October 2021).

173 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 26.
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As Ivicevié Karas, Bonacié and Burié note

“historically, the unification of criminal procedure in Croatia is associated
with the Habsburg Monarchy and Bach’s absolutism. In 1853 a new Criminal
Procedure Act, based on inquisitorial type of criminal procedure, was intro-
duced for the whole Monarchy (except for the Military frontier). After the end
of the absolutism the criminal procedure in Croatia was again particularized
and governed by three acts: Austrian, Croatian and Hungarian Criminal Pro-
cedure Act”.'”*

Hence, in 1948, the new CPA was enacted and it was under the strong influence of the
Soviet procedural model so it was regressive comparing to CPA from 1929; but already
in 1953 the new CPA was enacted with almost the same features as the CPA from 1929
(and 1875).7° The CPA from 1953 was several time amended and the most important
amendment was in 1967 when defendants’ rights were reinforced and the nature of
the proceedings was shifted to adversarial.'” Following the constitutional reform
the new CPA was enacted in 1976 and the crucial amendment was in 1985 by which
additionally guarantees were made for defence rights and more equal procedural
positions of both parties in the proceedings.'””

After the independence, Croatia took over the existing regulation in field of
criminal procedural law altogether with the CPA from 1976 which was in force
till the new Croatian CPA was enacted in 1997 (entered into force in 1998). It was
amended several times, till the new CPA in 2008 was enacted. It is still in force with
numerous amendments (eleven). This has been criticized by both scholars and prac-
titioners. Besides, procedural provisions can be found in other relevant legislation
e.g. the State Attorney’s Act (SAA), the Act on Police Affaires (APAP), the Law on the
Office for the Suppression of Corruption and Organized Crime (LOSCOC), the Law
on Exemption, the Witness protection Act,'”® the Law on Probation,'® the Law on
International Legal Assistance in Criminal Matters,*® the Law on Judicial Coopera-
tion in Criminal Matters with Member States European Union,'®! the Juvenile Courts
Act (JCA) etc.'#?

174 Ivicevic Karas, Bonacié¢ and Burié, 2020, p. 20.

175 Horvatic¢ and Derencinovié, 2002, p. 11; Munivrana Vajda and Ivi¢evié Karas, 2016, p. 26; and
Ivicevié Karas, Bonaci¢ and Burié, 2020, p. 20.

176 Horvati¢ and Derenéinovié, 2002, p. 11; Munivrana Vajda and Ivi¢evié Karas, 2016, p. 26.
177 Horvati¢ and Derencinovié, 2002, p. 11; Munivrana Vajda and Ivicevic¢ Karas, 2016, p. 26.
178 The Witness protection Act, OG 163/03, 18/11, 73/17.

179 The Law on probation, OG, 99/18.

180 The Law on International Legal Assistance in Criminal Matters, OG, 178/04.

181 The Law on Judicial Cooperation in Criminal Matters with Member States European Union,
0G 91/10, 81/13, 124/13, 26/15, 102/17, 68/18, 70/19, 141/20.

182 DPurdevid, 2011, p. 314.
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3.2.2.1. Procedural Criminal Law - present day
Croatian criminal procedure has traditionally been a mixture of adversarial and
inquisitorial features, but by the CPA in 2008 the criminal procedure was reformed
especiallyits pre-trial proceedings. The traditional judicial investigation was replaced
with the state attorney’s (prosecutorial) investigation.!®3 It also introduced the new
notion of “criminal prosecution” for the initial phase of the procedure and new sub-
jects in pre-trial procedure: judge of investigation, who was mentioned earlier in the
text, and the investigator, in charge of taking evidentiary actions at the request of
State Attorney.’®* Also this reform disturbed the balance between the defendant’s fun-
damental rights on (a fair trial) and efficient prosecution in favour to efficiency.!s®
So by Ivicevid Karas, Bonaci¢ and Burid

“the three key objectives of the 2008 reform were:

a) the reform of the pre-trial procedure by introducing prosecutorial inves-
tigation,

b) the acceleration of the process, and

c) the improvement of procedural rules”.!®

Authors agree with the statement of Ivicevi¢ Karas, Bonacic¢ and Buri¢ who note that
quality of the law wasn’t good, and merely fact that “118 articles were amended before
the law came into force in 2009”**” confirms such statement.

The Croatian Constitutional court revised the provisions of CPA in 2012,'® and
found over forty of its provisions unconstitutional and vacated.'®

This decision among other reasons (transposition of the EU directives and imple-
mentation of the standards of the ECtHR) led to so many amendments. The decision of
the Constitutional court obliged the legislator to harmonized the CPA with Constitu-
tion and ECHR standards. So as Ivicevi¢ Karas and Munivrana Vajda noted the

“harmonization implicated the need to restructure proceedings, especially in
the pre-trial phase, and to assure the compliance of the CPA provisions with
the constitutional principles of proportionality, judicial control over the state

183 Munivrana Vajda and Ivicevié Karas, 2016, p. 26; also see Durdevic, 2011, p. 311.

184 Ivicevié Karas, Bonadi¢ and Burié, 2020, p. 20; also see Durdevic, 2011, p. 311.

185 Munivrana Vajda and Ivi¢evié Karas, 2016, p. 25.

186 Ivicevié Karas, Bonaci¢ and Burié, 2020, p. 20.

187 Ibid.

188 Durdevié, 2012, pp. 419-434.

189 1In its decision with regard to pre-trial procedure the Constitutional Court found that pre-
liminary investigations should not be called “criminal prosecution”, because it could contribute
“to the misperception of the public about this initial phase of fact finding, i.e. about persons
appearing before the competent authorities at that stage.” The Court also found that there are
structural deficiencies regarding the judicial control of the criminal prosecution and investiga-
tion and established the positive obligation to the legislator to introduce judicial protection in
pre-trial proceedings. Ivicevi¢ Karas, Bonacié¢ and Buric, 2020, p. 20.
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attorney’s investigative and prosecutorial authorities, fair trial guarantees,
the protection of personal liberty and the respect for privacy, and with the
principle of legality in criminal procedure law”.1*

After the decision of the Constitutional court CPA was amended in 2013. This is con-
sidered to be one of the largest reforms, and CPA has been largely improved.*

3.3. Statistical Overview

In Croatia in a few recent years, according to data of the Croatian Bureau of Statistics
(hereinafter: CBS; which publishes annual statistics on perpetrators of criminal
offences, reports, accusations and convictions) there has been a decline of the
persons reported for criminal offences (in 2018-54070; in 2019 -52670). In 2020 there
was a total of 48,272 alleged crime reports. This was a decrease of 8.3% in comparison
to 2019. Also regarding accused persons in 2020 was even larger decrease (than for the
reported persons) of 10.4% (total of 13,615) and of 11.5% with regard to the convicted
persons (total of 11,634) in comparison with 2019.1? Notwithstanding this obvious
decrease, it has to be taken into account that these figures do not represent the real
number of committed criminal offences, as there is always a dark number or non-
reported crimes.’

The most frequent criminal offences in 2020 were criminal offences against prop-
erty (share of reported persons was as high as 30.8%, whereas the share of convicted
persons for this group of criminal offences was 31.9%).

The most frequently imposed penalty, by far was the suspended sentence of impris-
onment (80.5%), followed by unsuspended imprisonment (16.6%) and fine (2%).

The prison population on 31 December 2020 according to the Prison System Direc-
torate of the Ministry of Justice and Public Administration amounted to 2,128 persons
(stock data).’* A great majority were men (2,023), with only 5% of the prison popu-
lation being women (105). During 2020 a total of twenty juveniles (only one female)
served the sentence of juvenile imprisonment (flow data).'*s

4. Conclusion

The Croatian criminal justice system has been changed over the past decades. Since
gaining independence, Croatia shifted from single-party socialist regime to multi-
party democratic state governed by the rule of law. The legal reforms, particularly in

190 Munivrana Vajda and Ivicevié¢ Karas, 2016, p. 25.

191 Ibid.

192 Information available at: https://www.dzs.hr/ (Accessed: 6 October 2021).

193 About dark number of criminal offences in Croatia see Derencinovi¢ and Getos, 2008, pp.
7, 9; also see Getos Kalac and Pribisalié, 2020, pp. 637-673; see Derencinovié, 2008, pp. 172-185.
194 Government of the Republic of Croatia, 2021, p. 12.

195 Ihid., p. 17.
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the field of criminal law, followed major political reforms. This transition was very
dynamic and turbulent, mainly because of the Homeland war and the privatization of
previously state-owned companies. After proclaiming independence, Croatia took the
existing criminal law legislation of Yugoslavia into its own system, while simultane-
ously working on the reform to create its own system. In the process of constitutional
reform, Croatia abolished the death penalty in 1990. Hence, the reform influenced
the substantive criminal law as well, seeking new solutions and adapting to the new
situation of the newly established state. As a result, the new legislation in the field of
criminal law, both substantive (PC) and procedural (PCA), was enacted in 1997 and
entered into force in 1998 (January 1st).

Many other laws mentioned in the text relevant to the criminal law were enforced
during the past two decades. However, in comparison, some of them had more
advanced solutions than others. Therefore, the latter were subject to frequent amend-
ing procedures. Criminal legislation in Croatia has also been influenced by the fact
that the country joined the European Union (1st July 2013). Therefore, the requirement
to transpose the EU directives and to harmonize its legislation with acquis communau-
taire but also with other relevant international legal standards and treaties (United
Nations, Council of Europe), is something that will also in the future have an impact
on the domestic criminal justice system.

To conclude, Croatia has a relatively modern criminal legislation corresponding
to the most recent international legal standards. However, there have been some chal-
lenges in its implementation. These challenges should be addressed through further
adjustments of the criminal justice system, law enforcement and judiciary education,
and enhanced international cooperation in criminal matters.
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Poland: National Regulations in the Shadow of the
Common Past - Criminal Law

Marcin WIELEC

ABSTRACT
Criminal law regulations in each country are among the most delicate and most important legal acts
for the functioning of the society. Criminal liability determined in the course of criminal proceedings
is the most controversial type of legal liability because unlike other types, it allows, in the majesty
of the law, for the deepest type of interference with the status of a free individual, specifically, the
status of their rights. Additionally, the positive result of criminal proceedings, namely the statement
that someone did indeed commit a crime, has very serious consequences. This is because in general,
criminal law is public law, wherein this interference with individuals’ rights and freedoms is most
apparent. Therefore, on the one hand, in the area of criminal law, there must be a specific balance
between the necessity to interfere with the rights of an individual by a public authority and the secur-
ing of these rights against possible abuses of this authority. On the other hand, the area of criminal
law is particularly susceptible to a wide variety of historical events as well as political, social, and
economic influences. This primarily regards time in the sense of historical events, the specificity of
the period, or simply the attitude of public authorities toward an individual in society. In this line of
thought, analyses showing the general characteristics of each criminal law system, in this case, the
system functioning in Poland, are recent and highly interesting.

KEYWORDS
Poland, penal system, criminal law, criminal proceedings, the evolution of criminal law in Poland

1. Brief historical outline of Polish basic legal acts in the area of
criminal law

1.1. Penal Code of 1932
The first code of criminal law in the history of Polish law is the Act of July 11, 1932,
the Penal Code?, which in Poland is commonly referred to as the criminal code of
Juliusz Makarewicz, taken from the name and surname of a highly regarded Polish

| 1 Journal of Laws 1932 No. 60, item 571. |

Wielec, M. (2022) ‘Poland: National Regulations in the Shadow of the Common Past - Criminal
Law’ in Varadi-Csema, E. (ed.) Criminal Legal Studies. European Challenges and Central European
Responses in the Criminal Science of the 21st Century. Miskolc-Budapest: Central European Aca-
demic Publishing. pp. 99-124. https://doi.org/10.54171/2022.evcs.cls_4
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lawyer and co-creator of this legal act. It is among the most exceptional legal regula-
tions in Polish legal thought. This code is the result of the work of the Codification
Commission established by a law enacted on June 3, 1919, and operating until the
beginning of World War II. At that time, Poland was under partitions for many years,
and the legal system was not uniform because it was dependent on the systems of the
relevant partitioners (Germany, Russia, and Prussia). Therefore, after Poland regained
independence, the above-mentioned Commission was appointed, with the purpose of],
inter alia, preparation of draft uniform legislation for all Polish territories in the field
of civil and criminal law. It needs to be highlighted that the code at that time appeared
to be a very modern legal act and was widely respected. It was often emphasized
that “this code has such features as clarity, syntheticity of approaches, consistency,
even considering it to be technically perfect (...).”2 The Code consisted of 295 articles
divided into 42 chapters and was divided into two related parts: a) the general part,
which contained provisions regulating the basic concepts, institutions, and principles
of criminal law and b) the detailed part, which regulated the conditions for criminal
liability, covering a variety of defined crimes and penalties. The Code provided for the
heaviest penalty, the death penalty, for three types of crimes: aggravated war treason,
subversive action during war (guerrillas), and murder.? Overall, the main and most
innovative principles contained in this code were the principle of equality before the
law and humanitarianism, the principle of individuality in criminal liability, that is,
separate treatment of the responsibility of the perpetrator, assistant, and instigator,
and the principle of subjectivism of criminal liability, that is, taking into account the
motives of the perpetrators of prohibited acts.*

1.2. Decree on crimes particularly dangerous in the period of state reconstruction
The times after the Second World War meant that the penal legislation in Poland
underwent enormous changes, unfortunately mostly to the detriment of citizens.
While the 1932 Penal Code was a model and became a legend for Polish criminal law
order, the post-war criminal law regulations were very negatively assessed. At that
time, the authorities in Poland were controlled by the communists, which likely had a
major impact on the design of the new criminal law system. Among other things, the
Decree of June 13, 1946, on crimes particularly dangerous in the period of state reconstruc-
tion was introduced. It was also known as the Small Penal Code. The vast majority
of this legal act by the communist authorities of the People’s Republic of Poland was
intended to fight political opponents in the newly designed Polish system. This legal
act suspended some provisions of the special part of the above-mentioned Penal Code
of 1932 for the duration of its validity. It was characterized by considerable sever-
ity and the possibility of considerable abuse in the interpretation of its provisions.
Among other things, this concerned the crime of disseminating false information,

2 Koredczuk, 2011, p. 47.
3 Grzeskowiak, 1989, p. 153.
4 Bojarski, 2008, p. 8.
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on the basis of which there were often convictions for extremely trivial acts, such as
telling jokes or advocating satire on political topics.® The Small Penal Code included
the death penalty.® It was in force until December 31, 1969, when the 1969 Penal Code
entered into force.

1.3. Penal Code of 1969

The next criminal code in the Polish legal system was the 1969 Penal Code. It was
introduced by the Act of April 19, 1969, the Penal Code’ and was in force from January
1, 1970, to August 31, 1998. It was a completely different legal act compared with the
1932 Penal Code and the aforementioned Decree of 1946. The motives for introducing
the new codification of criminal law had their origins in the social, political, geopo-
litical, and economic transformations of that time.? After the experience of previous
years, characterized by overly severe penal sanctions, a different approach to the
problem of criminal law in the state was adopted. When designing the new penal
code, completely different priorities were chosen. Referring to the 1969 Penal Code,
it was emphasized that “the main objectives of this Penal Code were to ease the penal
repression for crimes of lesser quality (petty crime) and to limit the use of short-term
imprisonment sentences. It introduced a differentiation of criminal liability for a
crime according to the degree of severity of the crimes committed, and on the other
hand, it assumed severe punishment of perpetrators of crimes with a high degree of
social danger of an act and extensive use of freedom measures against perpetrators of
minor crimes, especially by eliminating short-term imprisonment sentences.” In the
1969 Penal Code, new institutions were introduced that were previously unknown in
Polish criminal law, such as the restriction of liberty and conditional discontinuation
of criminal proceedings. The Code was divided into three parts: a) the general part,
which contained the basic principles of incurring criminal liability, b) a detailed part,
which contained descriptions of types of offenses and the penalties for committing
them, and c) the military part, which contained the principles of soldiers incurring
criminal liability along with a list of crimes and penalties pertaining to soldiers.

1.4. Criminal Code of 1997
The currently binding penal code is the Penal Code introduced by the Act of June
6, 1997, which replaced the previously mentioned Penal Code of 1969. The main
assumption of the 1997 Penal Code is the general directive of using the provisions
of criminal law as a last resort, which results directly from the provision of Article
31 section 3 of the Constitution, according to which restrictions on the exercise of
constitutional rights and freedoms may be established only by statute and only if

More in Siemaszko, 2015.

Mielink, 2017, p. 178.

Journal Of Laws of 1969 No. 13, item 94.
Grzeskowiak, 2020, p. 131.

Melezini, 2019, p. 895.

10 Journal of Laws 1997 No 88, item 553.
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they are necessary in a democratic state for its safety or public order or for the pro-
tection of the environment, health, and public morality or the freedoms and rights
of others. These limitations cannot affect the substance of freedoms and rights.
On this basis, the principle was introduced that in the case of offenses subject to
alternative sanctions, priority is given to non-isolation sanctions. The application
of so-called probation measures (i.e., measures subjecting the perpetrator to a trial)
such as conditional suspension of the proceedings and conditional suspension of the
execution of the sentence, with the simultaneous tightening of criminal liability for
the most serious crimes, added the life imprisonment to the list of penalties. In the
new penal code, the death penalty has been abolished. From the recent changes that
have occurred in the provisions of the Penal Code of 1997, the introduction of the so-
called extended confiscation is worth mentioning. It is a completely new and recently
(2017) introduced institution that is undoubtedly an avant-garde and much needed
legal solution.! This institution transfers the burden of proving the legal sources
of property to the accused. The point is that in the event of a conviction for a crime
in the commission of which the perpetrator has obtained, even indirectly, a mate-
rial benefit of significant value, the court may order the forfeiture of the enterprise
owned by the perpetrator or its equivalent if the enterprise was used to commit the
crime or conceal the benefit obtained from it.

1.5. The Code of Criminal Procedure of 1928

The first codification of procedural criminal law in Poland is the Code of Criminal
Procedure of 1928. It was introduced in the years of regaining independence, during
which the process of the arduous consolidation of legal regulations after the parti-
tion period was carried out. Criminal proceedings at that time were regulated by
various sources of criminal procedural law and, similarly to criminal law, there
was a need for unification. This codification took place on March 19, 1928, through
the adoption of the Code of Criminal Procedure.’? One of the most important ele-
ments characterizing the Code of Criminal Procedure of 1928 is based on the model
of the so-called reformed process, which was the basis for the introduction of the
now known form of mixed process, in which, on an investigative basis!® - prepara-
tory proceedings are centered on an adversarial (complaints) basis'* - the main,
that is, court, procedure is founded®. This model will be repeated in subsequent
codifications of Polish criminal proceedings. One of the priorities for the authors of
the 1928 Code of Criminal Procedure was also to create fairly extensive procedural
guarantees for parties.'

11 For example, in Poland in 2019, the provisions on extended confiscation were applied in 668
cases, and the seized property was worth over PLN 2.1 billion.

12 Journal of Laws 1928 No.33, item. 313.

13 Baj, 2011, p. 69.

14 Materniak-Pawlowska, 2013, p. 271.

15 Koredczuk, 2014, p. 339; Luszczyk, 2012, p. 134.

16 Cieslak, 1969, pp. 27-39; Pasek, 2019a, pp. 183, 203; Pasek, 2019b.
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1.6. Code of Criminal Procedure of 1969

Another code of criminal procedure was the Code of Criminal Procedure?
of 1969. This legal act somewhat softened the position of public authorities in criminal
proceedings, including the prosecutor, which is apparent, although the prosecutor’s
position remained very strong.’* This was manifested, inter alia, by the fact that
they could have applied temporary detention on its own in the course of preparatory
proceedings.'”” Nonetheless, in the Code of 1969, an inquisitive, secret preparatory pro-
cedure remained, which was excessively complex in relation to the court proceedings.
The strong role of the preparatory proceedings was ultimately to lead to the fact that
the results of the preparatory proceedings were to be crucial for a court decision.?
Notably, although the Code of 1969 referred to some extent to the codification of 1928,
“these changes were - generally speaking — a small step towards better protection of the
rule of law, some modernization and limited democratization of proceedings [...].”%

1.7. 1997 Code of Criminal Procedure

Ultimately, after the changes to the Polish system initiated after 1989, the binding Code
of Criminal Procedure of 1997 was established. The provisions of this code strength-
ened the position of the court as an independent judicial factor, the procedural powers
of the prosecutor’s office were reduced, the right of the aggrieved party to court was
detailed, the positions of the aggrieved and the accused were adjusted to international
standards, the so-called consensual approaches to ending criminal proceedings was
emphasized, and so on. The weakening of the prosecution authority was made at the
expense of the powers of the court, which was the only entity that could apply, inter
alia, temporary arrest, both at the stage of preparatory and judicial proceedings. The
prosecutor can only apply for pre-trial detention; however, the decision is always at
the discretion of the court.?? Other new institutions in criminal proceedings were also
introduced to combat newly emerging, highly complex types of crimes. Among other
things, the institution of an anonymous witness (incognito witness) was introduced,
whereby a witness who was questioned in the course of criminal proceedings could
have withheld or anonymized data revealing their identity due to a well-founded fear of
athreat to life, health, freedom, or substantial property of a witness or a person close
to them.? These data were only at the disposal of the court or prosecutor. Another of
these new institutions is the institution of a crown witness who, as a participantin the
criminal procedure, in order to improve their procedural situation, agreed to testify
as a witness in exchange for waiving or mitigating the penalty.*

17 Journal of Laws 1969 No.13, item 96.
18 Skorupka, 2010, p. 195.

19 Murzynowski, 1984, p. 16.

20 Jasiniski, 2010, p. 139.

21 Grzegorczyk and Tylman, 2014, p. 25.
22 Dabkiewicz, 2013, p. 110.

23 Wielec, 2020, p. 193.

24 Ocieczek, 2016, p. 30.
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2. Main legal sources in the area of criminal law (applicable law)

Criminal law is a specific area of legal regulation in each country. Broadly understood
criminal law is an area that defines the rules of incurring criminal liability for a
criminal act, the rules of excluding criminal liability (e.g., so-called counterclaims),
the catalog of penal measures and penalties provided for regarding a criminal act,
the rules for conducting criminal proceedings, and the rules for implementing the
decisions of trial proceedings taken in the course of criminal proceedings.

With the above in mind, criminal law in Poland consists of three basic segments.

25
26
27
28
29
30

1. Material criminal law, the basic source of which is the Act of 6 June 1997 — Penal
Code, which provides for the basic rules of individuals incurring criminal
liability, including the description of the crime, circumstances excluding the
unlawfulness of the act, the rules of imposing a penalty, issues related to the
statute of limitations for incurring criminal liability, provision of a catalog
of penalties and penal measures, and so on. In addition to the criminal code,
there is also the so-called non-code penal law, which create separate acts
from the penal code containing relevant penal provisions. The non-code
penal law in Poland includes the Act of August 21, 1997, on the protection of
animals® the Act of April 27, 2001, the Environmental Protection Law,? and
the Act of August 29, 1997, the Banking Law.?

2. Formal criminal law, the basic source of which is the Act of June 6, 1997 - Code
of Criminal Procedure.?® Formal criminal law is also referred to as proce-
dural criminal law, criminal trial, or criminal procedure. Formal criminal
law is a set of legal provisions regulating the rules of conduct of public
authorities in criminal cases, the rules of their initiation and conduct, and
the mode and forms of individual procedural actions. It provides for a list of
rights and obligations of procedural bodies, specifying the catalog of proce-
dural parties along with their rights and duties as well as one of procedural
authorities and other participants in criminal proceedings. Moreover, it
provides for the rules of collecting, recording, and introducing the collected
evidence into criminal proceedings.?”” There is a close relationship between
formal and substantive criminal law. Formal criminal law plays an auxiliary
role in substantive criminal law, activating and implementing it.*

Journal Of Laws 1997 No. 111, item 724.
Journal Of Laws of 2001 No. 62, item 627.
Journal Of Laws 2021, item 2439.
Journal Of Laws 1997 No. 89, item 555.
Skorupka, 2017, p. 26.

Dudka and Paluszkiewicz, 2021, p. 22.

| 104 |



POLAND: NATIONAL REGULATIONS IN THE SHADOW OF THE COMMON PAST - CRIMINAL LAW

3. Executive penal law, the source of which is the Act of June 6, 1997, Executive
Penal Code.® The Code contains provisions necessary for the enforcement
of penalties imposed in criminal proceedings or other decisions taken
therein.*? The provisions of the Executive Penal Code contain rules on the
execution of penalties, penal measures, compensatory measures (to redress
damage caused by a crime), precautionary measures, other decisions made
in criminal proceedings, and so on.*

3. Relevant (most important) institutions (e.g., the courts, the prosecutor’s
office) and their roles and powers

The most important institutions participating in criminal proceedings in the doc-
trine of Polish criminal proceedings are called procedural bodies, which are further
defined as state bodies equipped with appropriate powers and entitled to issue
decisions at certain stages of the criminal process, often regardless of other powers
assigned to them.

When presenting the most important institutions of criminal proceedings, it
should be noted that the construction of Polish criminal proceedings is important.
Polish criminal proceedings consist of three stages, in which the organs of the crimi-
nal process function properly.

These stages are as follows:

Stage 1 is preparatory proceedings - regulated in the Code of Criminal Procedure

Stage 2 is court proceedings - regulated in the Code of Criminal Procedure

Stage 3 is executive proceedings - regulated in the Executive Penal Code

The above-mentioned stages are characterized later in the article, while here, the
analysis covers the individual institutions relevant to the above-mentioned stages of
criminal proceedings.

Ad. Stage 1) The most important bodies of preparatory proceedings are, among others, as
follows:
The public prosecutor, who is the primary body for preparatory proceedings, conducts
and supervises the preparatory proceedings. The main tasks of a public prosecutor
within the framework of preparatory proceedings include the initiation and conduct
of preparatory proceedings or the ordering of another authorized body to initiate or

31 Journal Of Laws 1997 No. 90, item 557.
32 Gerecka-Zolyniska and Sych, 2014, p. 17.
33 Kug, 2017, p. 19.

34 Hofmarski and Waltos, 2016, p. 154.
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conduct such proceedings as well as to perform the activities of a public prosecutor
before a court.

The organizational structure of the Polish prosecutor’s office is not without sig-
nificance here. The basis for the operation of the public prosecutor’s office is the Act
of January 28, 2016, on the Public Prosecutor’s Office.*® It introduces the structure of
the prosecution service, which consists of the following:

a) The National Public Prosecutor’s Office, which is the highest unit in the hierarchy
of the public prosecutor’s office, is managed by the National Public Prosecutor. The
main tasks of the National Public Prosecutor’s Office include ensuring the participa-
tion of the public prosecutor in proceedings before the Constitutional Tribunal, the
Supreme Court, and the Supreme Administrative Court, conducting and supervising
preparatory proceedings, exercising instance and service supervision over proceed-
ings in lower-level prosecutor’s offices, and coordination of official supervision over
preparatory proceedings conducted by other organizational units of the public pros-
ecutor’s office.

b) Regional public prosecutor’s office. The main tasks of the regional public prosecu-
tor’s office include ensuring the participation of the public prosecutor in proceedings
conducted pursuant to the Act before common courts and administrative courts, for
example, voivodeship administrative courts, conducting and supervising preparatory
proceedings in cases of prosecuting the most serious financial, economic, and fiscal
crimes and against economic turnover in relation to property of great value, and
supervising proceedings conducted in lower-level prosecutor’s offices.

c) District prosecutor’s offices. The main tasks of the district public prosecutor’s
office include ensuring the participation of the public prosecutor in proceedings
conducted pursuant to the Act before common courts, in units in which military
affairs departments have been established, and before military courts; conducting
and supervising preparatory proceedings in cases involving serious criminal, finan-
cial, and fiscal crimes; and exercising supervision over proceedings in district public
prosecutor’s offices.

d) Local prosecutor’s offices. The basic tasks of the local public prosecutor’s office
include ensuring the participation of a public prosecutor in proceedings before courts
and conducting and supervising preparatory proceedings.

Police and other authorities such as the Border Guard, the Internal Security Agency,
the National Revenue Administration, the Central Anticorruption Bureau, and the
Military Police perform the role of bodies conducting preparatory proceedings under
the supervision of a prosecutor in the form of an investigation or assisting a public
prosecutor in conducting preparatory proceedings in the form of an investigation.
Their main activities include checking, recording, and detection, that is, taking
evidence.

| 35 Journal Of Laws of 2016, item 177.
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The court is admittedly the main body of judicial proceedings but has some quite
important competences at the stage of preparatory proceedings, including applying
preventive measures and performing supervisory and control functions in relation
to activities performed by the prosecutor and, for example, by the police during the
preparatory proceedings.

Ad. Stage 2) The most important bodies of court proceedings include the following:
a) The court, which, at this stage, has a pivotal role. At the stage of court proceedings,
the court plays the role of the main body that, based on the evidence and findings,
determines the scope of criminal liability.

b) The Public Prosecutor, who, at the stage of court proceedings, acts as a public
prosecutor and thus formulates, submits, and supports the indictment before
the court.

Ad. Stage 3) The most important organs of enforcement proceedings are as follows:

a) Court of firstinstance. This is the court that issues the judgment at first instance. Its
basic competences include, inter alia, referring a decision to execute, discontinuing
or suspending execution, adjudicating on the seizure of a sentence, and matters relat-
ing to the execution of penalties: fines, restriction of liberty, and penal and protective
measures. It also decides on the execution of the penalty of deprivation of liberty,
including on postponement of its performance, conditional release from serving a
sentence, granting a break in serving a sentence, and so on.

b) Penitentiary court. The district court always has jurisdiction over the place
where the convict is staying. Their main competences include settling all issues
related to the execution of the imprisonment sentence.

c) The president of the court or an authorized judge, who issues orders or takes
decisions in matters that do not require issuing a decision in current matters related
to enforcement proceedings.

d) The penitentiary judge, who participates in making procedural decisions
related to, inter alia, the execution of a penalty of deprivation of liberty, temporary
arrest, a precautionary measure consisting of placing an individual in a psychiatric
institution and other means of isolation, and making certain decisions, for example,
consenting to extend the duration of a disciplinary penalty in an isolation cell. They
also have supervisory functions and thus make decisions regarding the supervision
of the legality and correctness of the execution of penalties and measures related to
the deprivation of liberty.

e) The court professional probation officer and head of the probation team of
the court service. The main model of probation service functions on the basis of the
Act on probation officers,* and in executive proceedings, their main tasks include
ensuring the enforcement of the penalty of the restriction of liberty, carrying out
activities related to organizing and controlling the execution of penalties with the use

| 36 Journal of Laws 2001 No. 98, item 1071. |
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of electronic supervision or performing important tasks related to the performance
of supervision in connection with the imposed measures consisting of subjecting the
convict (perpetrator) to a sample (the so-called means of probation).

4. Main principles of substantive criminal law

The main principles of incurring criminal liability in Poland are contained in the
Penal Code. This code consists of a) the general part, containing the basic regulations
relevant to criminal law, such as the definition of the offense, types of crime, age of
the perpetrator, catalog of penalties and penal measures, and so on, b) the detailed
part, specifying particular types of offenses, and c) the military part, containing
regulations relevant to soldiers incurring criminal liability.

Pursuant to the provisions of the Criminal Code, only those who commit an act
prohibited under penalty of the statute in force at the time of its commission are
subject to criminal liability. On the other hand, a prohibited act, the social harmful-
ness of which is negligible, is not a crime. The perpetrator of the prohibited act also
has not committed a crime if the fault cannot be attributed to them at the time of
the act.

The Polish Penal Code introduces the following classification of crimes, accord-
ing to which the crime is a crime or a misdemeanor. The crime is a prohibited act
punishable by imprisonment for not less than three years or a more severe penalty.
A misdemeanor is a prohibited act subject to a fine of more than 30 daily rates or
more than PLN 5,000, a penalty of restriction of liberty for more than one month, or
a penalty of deprivation of liberty for more than one month.

Regarding the age capacity to be criminally liable, the Criminal Code clearly indi-
cates that the person who commits an offense after the age of 17 is generally subject to
criminal liability. Minors who, after the age of 15, commit extremely serious prohib-
ited acts, such as assassination of the president or murder, may be liable as an adult
in regard to the principles set out in this code if the circumstances of the case and
the degree of development of the perpetrator as well as their properties and personal
conditions support it and, in particular, if the previous educational or corrective
measures were ineffective. Nevertheless, regarding a perpetrator who commits an
offense after reaching the age of 17 but before the age of 18, the court uses educational,
therapeutic, or corrective measures provided for minors rather than punishment if
the circumstances of the case and the degree of development of the perpetrator, their
properties, and their personal conditions call for such an approach.

The Polish Penal Code also provides for circumstances excluding criminal liabil-
ity. These are the so-called counters. Among them, the most famous are the counter-
types of necessary defense, which consist in the fact that those who, in necessary
defense, fend off a direct, unlawful attack on any good protected by law have not
committed a crime. If the limits of necessary defense are exceeded, in particular,
when the perpetrator used a method of defense disproportionate to the danger of an
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attack, the court may apply extraordinary mitigation of punishment and even with-
draw from its imposition. Moreover, there is no penalty for anyone who exceeds the
limits of self-defense, repels an attack consisting in breaking into an apartment, flat,
house, or an adjacent fenced area, or repels an attack preceded by breaking into these
places unless they have exceeded the limits of necessary defense in a significantly
disproportionate manner. Those who exceed the limits of necessary defense under
the influence of fear or agitation justified by the circumstances of the attack are not
subject to punishment.

The second known counter-type is the state of higher necessity, according to
which one who acts to remove an immediate danger to any good protected by law has
not committed a crime if the danger cannot be otherwise avoided and the consecrated
good is of lower value than the rescued good. Moreover, no one commits a crime who,
while saving a good protected by law, sacrifices a good that does not obviously have
a higher value than the saved good. If the boundaries of the state of necessity are
exceeded, the court may apply extraordinary mitigation of punishment and even
withdraw from its imposition.

The Penal Code contains a catalog of penalties. According to its provisions, the
penalties are a fine, restriction of freedom, deprivation of liberty, 25 years imprison-
ment, and life imprisonment.

The detailed part of the Polish Criminal Code contains specific types of crimes.
These include the following crime groups: 1) crimes against peace, humanity, and war
crimes, 2) crimes against the Republic of Poland, 3) crimes against national defense, 4)
crimes against life and health, 5) crimes against public safety, 6) crimes against safety
in communication, 7) crimes against the environment, 8) crimes against freedom,
9) offenses against freedom of conscience and religion, 10) crimes against sexual
freedom and decency, 11) crimes against family and care, 12) crimes against honor
and bodily inviolability, 13) crimes against the rights of people performing paid work,
14) crimes against the activities of state institutions and local government, 15) crimes
against the administration of justice, 16) crimes against elections and referendums,
17) crimes against public order, 18) offenses against the protection of information,
19) offenses against the credibility of documents, 20) crimes against property, 21)
crimes against economic turnover and property interests in civil law turnover, and
22) crimes against trading in money and securities.

In the military part, general provisions on the criminal liability of soldiers and
specific groups of crimes were specified, such as 1) offenses against the obligation to
perform military service, 2) crimes against the rules of military discipline, 3) crimes
against the rules of dealing with subordinates, 4) crimes against the rules of handling
weapons and armed military equipment, 5) offenses against the principles of the
performance of service, and 6) crimes against military property.

In the Polish criminal law system, it is also possible to use alternative dispute
resolution (ADR), that is, to conduct proceedings without the participation of common
courts with the help of independent third parties, namely an arbitrator or a mediator.
In criminal matters, such an institution is mediation, which can be described as a
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voluntary and confidential method of resolving disputes arising as a result of a crime
through communication between the aggrieved party and the suspect/accused with
the help of an impartial and neutral mediator.’” Mediation can cover all crimes.* Most
of the legal basis for mediation is provided by the provisions of the Criminal Code and
the Code of Criminal Procedure as well as the Ordinance of the Minister of Justice of
May 7, 2015, on mediation proceedings in criminal cases.®

5. Main principles of formal criminal law (criminal procedure)

5.1. General principles and the purpose of criminal proceedings

The aims of Polish criminal proceedings are as follows: 1) to detect the perpetrator of
the crime be detected and apply criminal liability as well as to ensure that an innocent
person is not held responsible; 2) by the correct application of measures provided for
in criminal law and the disclosure of the circumstances conducive to the commission
of a crime, the tasks of criminal proceedings should be achieved not only in terms of
combating crimes but also in terms of preventing them and strengthening respect for
the law and the principles of social coexistence; 3) the legally protected interests of
the aggrieved party are taken into account while respecting their dignity; 4) the case
is resolved within a reasonable time.*

There are 10 important rules of criminal procedure. The first is the principle
of truth, which is regulated in the provision of Article 2 Paragraph 2 of the Code of
Criminal Procedure, according to which all decisions should be based on true factual
findings. The second is the principle of participation in criminal proceedings of the social
factor, which, in Poland, refers to lay judges. This principle is regulated in Article 3 of
the Code of Criminal Procedure and stipulates that, within the limits specified in the
Act, criminal proceedings are conducted with the participation of the social factor.
There are no jurors in Polish criminal proceedings. The third is the principle of objec-
tivity, which is derived from Article 4 of the Code of Criminal Procedure, according to
which the authorities conducting criminal proceedings are obliged to investigate and
take into account circumstances both in favor of and against the accused. The fourth
is the principle of presumption of innocence set out in Article 5 of the Code of Criminal
Procedure, according to which the accused is presumed innocent until proven guilty
and confirmed by a final sentence. Fifth, the in dubio pro reo principle is also set out in
Article 5 of the Code of Criminal Procedure, according to which irremovable doubts
are resolved in favor of the accused. The sixth is the principle of the right to defense, reg-
ulated in Article 6 of the Code of Criminal Procedure, according to which the accused
has the right to a defense, including the right to use the help of a defense lawyer,

37 Stawicki, 2020, p. 26.

38 See Postepowanie mediacyjne w sprawach karnych.
39 Journal of Laws 2015, item 716.

40 Zagrodnik etal., 2019, p. 29.
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about which they should be instructed. A defense counsel in criminal proceedings
may be an advocate or a legal advisor. The seventh is the principle of free evaluation of
evidence, regulated in Article 7 of the Code of Criminal Procedure, according to which
the authorities of the procedure form their conviction based on all of the provided
evidence, freely assessed, taking into account the principles of correct reasoning and
indications of knowledge and life experience. The eighth is the principle of ex officio
operation, as defined in Article 9 of the Code of Criminal Procedure, according to
which procedural organs conduct the proceedings and perform acts ex officio unless
the law makes them dependent on the request of a specific person, institution, or
body or on the authorization of the authority. The parties and other directly affected
persons may submit requests to perform activities that the authority may or is obliged
to undertake ex officio. The ninth is the principle of legalism, indicated in Article 10
of the Code of Criminal Procedure, according to which the authority established to
prosecute crimes is obliged to initiate and conduct preparatory proceedings, and
the public prosecutor is obliged to bring and support charges for an act prosecuted
ex officio. Except in cases stipulated in statutes or international law, no one may
be released from liability for a committed crime; Finally, the 10% is the principle of
complaints, as defined in Article 14 of the Code of Criminal Procedure, according to
which the initiation of court proceedings takes place at the request of an authorized
prosecutor or other authorized entity.

5.2. The stages of the criminal procedure (their role and main features)
Poland has a mixed-type criminal proceedings model. This means that some of the
criminal proceedings in Poland are conducted as a process with elements of inquisi-
tiveness (secret, mostly written, etc.); this is the first stage of criminal proceedings,
referred to as preparatory proceedings. The second stage, known as court proceed-
ings, is conducted as a trial with elements of an adversarial procedure (open form
and, in most of the oral proceedings of the parties’ pending litigation, before a judicial
authority).

5.2.1. Preparatory proceedings

The main purposes of the pre-trial investigation are 1) determining whether a pro-
hibited act has been committed and whether it constitutes a crime, 2) detection and,
if necessary, apprehension of the perpetrator, 3) collecting personal identification
data and data on a person’s criminal record, 4) explanation of the circumstances of
the case, including determination of aggrieved parties and the extent of the damage,
and 5) collecting, securing, and, to the extent necessary, recording evidence for
the court.

The preparatory proceedings distinguish between two phases: the stage of
proceedings in the case (Latin: in rem), covering only the issuance of a decision to
initiate preparatory proceedings without a specific indication of the suspect, and the
phase against a specific person (Latin in personam), covering further steps, namely
indicating a specific perpetrator of the crime, which is done by issuing an order on the
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presentation of charges. The order to present the charges is issued if the data existing
at the time of the initiation of the investigation or collected in its course sufficiently
justify the suspicion that the act was committed by a specific person. The decision on
presenting the charges contains the indication of the suspect as well as the precise
description of the alleged offense and its legal qualification. The preparatory proceed-
ings are divided into inquiry, which is the basic form of preparatory proceedings and
is conducted in cases involving more serious offenses, and investigations, which are
a simplified form of preparatory proceedings and are conducted for offenses of lesser
severity. Therefore, the inquisition is conducted in the following cases: 1) in which the
recognition in the first instance is within the competence of the regional court, 2) for
offenses for which the suspect is a judge, a prosecutor, a police officer, or an officer
with the Internal Security Agency, the Foreign Intelligence Agency, the Military
Counterintelligence Service, the Military Intelligence Service, the State Protection
Service, the Marshal’s Guard, the Customs and Treasury Service, or the Central Anti-
Corruption Bureau, 3) for offenses for which the suspect is an officer of the Border
Guard, Military Gendarmerie, a financial body of a preparatory proceeding, or a body
superior to a financial body of a preparatory proceeding in matters falling within the
competence of these bodies or offenses committed by these officers in connection with
the performance of official duties, 4) for offenses that are not under investigation, and
5) for offenses under investigation if the prosecutor so decides due to the importance
or complexity of the case. The inquiry should be completed within three months. In
justified cases, the inquiry period may be extended for a further period determined
by the prosecutor supervising the inquiry or the prosecutor directly superior to the
prosecutor conducting the inquiry but not for longer than one year. In particularly
justified cases, the competent prosecutor superior to the prosecutor supervising
or conducting the inquiry may extend its period for a further specified period. The
prosecutor conducts the inquiry. However, they may entrust the police with carry-
ing out the inquiry in full or to a certain extent or with performing individual steps.
The investigation is conducted in cases involving offenses within the jurisdiction of a
district court and punishable by a penalty not exceeding five years of imprisonment;
however, in the case of offenses against property, this is only the case when the value
of the subject of the crime or the damage caused or threatened does not exceed PLN
200,000 and for offenses such as burglary and fraud if the value of the subject of the
crime or the damage caused or threatened does not exceed PLN 200,000. The investi-
gation is typically carried out by the police unless it is conducted by the prosecutor.
An investigation should be completed within two months. The public prosecutor may
extend this period to three months and, in particularly justified cases, for a further
specified period.

5.2.2. Court proceedings
Court proceedings are the culminating part of criminal proceedings. The leading
authority here is the court, whose task is to determine, based on the evidence submit-
ted to it, the final scope of the criminal liability of the accused.
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The structure of courts in criminal proceedings is built on the principle of hier-
archy and instance. The instance has control functions; for example, the judicial
authority issuing a decision on the resolution of a conflict situation issues decisions
in the first instance, while a party dissatisfied with this verdict has the opportunity
to check/control the entire process, thus bringing appropriate appeals (e.g., a com-
plaint/appeal). The two-instance procedure results from Article 176 of the Polish
Constitution, according to which court proceedings have at least two instances. In
Polish criminal proceedings, the appeal process that triggers the instance procedure
in criminal cases is an appeal. This is referred to as an ordinary remedy against a
still-not-final judgment. Specifically, it is provided based on the judgment of the court
of first instance to the parties, and the deadline for bringing it is 14 days, which, for
each entitled person, begins on the date of service of the judgment with justifica-
tion. There are also extraordinary means of appeal in the Polish criminal procedure,
which are measures of extraordinary control and are available as actions against final
judgments. An example is a cassation appeal examined by the Supreme Court. The
deadline for submitting a cassation appeal for the parties is 30 days from the date of
delivery of the judgment with justification. An application for the service of a judgment
with a statement of reasons should be submitted to the court that issued the judgment
within the deadline of seven days from the date of delivery of the judgment.

Generally, courts in Poland are divided into common courts, which deal with
common cases, and special courts, which deal with administrative and military
matters. Criminal cases are included in common courts unless the case concerns a
soldier, in which case they are handled by a military court. Generally, the basic act
regulating the organization, system, and rules of functioning of common courts is the
Act of July 27, 2001 - the Law on the System of Common Courts.* Issues of jurisdiction
and competence of courts in criminal matters are primarily regulated by the provi-
sions of the Code of Criminal Procedure.

a) Regional Courts — As a rule, these are the first instance in criminal matters. The
district court decides in the first instance in all cases except for those transferred by
law to the jurisdiction of another court.

b) District Courts — As a rule, these are second instance to decisions of district
courts, but the district court may also adjudicate in the first instance in cases enumer-
ated in the Code of Criminal Procedure for the following crimes: crimes specified in
the Penal Code and specific acts; certain offenses specified in the provisions of the
Penal Code, such as Article 148 paragraph 4 of the Criminal Code - murder, Article
149 of the Criminal Code - infanticide, Article 158 paragraph 3 of the Penal Code -
participation in a fight or battery, Article 258 of the Penal Code - participation in an
organized group or a criminal association, and Article 299 of the Penal Code - money
laundering of the Criminal Code.

| 41 Journal Of Laws 2001 No. 98, item 1070.
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c) Courts of Appeal - These are courts that hear appeals against judgments and
orders issued in the first instance in a regional court as well as other matters referred
to them by an act.

At the top of the judiciary power in general - regardless of the type of case - is the
Supreme Court, which is the supreme judicial body; it supervises the activity of courts
in the scope of adjudication and performs other activities specified in the Constitu-
tion and acts. The activities of the Supreme Court do not include supervision over the
administrative judiciary, which, in Poland, forms the system of special courts and
consist of the Voivodship Administrative Court as the first instance and the Supreme
Administrative Court as the second instance in administrative cases. Regarding
criminal proceedings, however, the Supreme Court has a Criminal Chamber, the
jurisdiction of which includes cases heard on the basis of the provisions of the Code
of Criminal Procedure, the Fiscal Penal Code, the Code of Conduct in misdemeanor
cases, and military penal cases.

5.3. Possibility of initial conviction in Polish criminal procedure
There are institutions in the Polish criminal procedure that assume a significant
shortening of the conducting of criminal proceedings by considering and assessing
the incurrence of criminal liability even before the final judgment is issued. This
relates to situations in which institutions are applied that recognize the finding of, for
example, guilt in committing a crime before the final judgment is issued.

The first institution is the so-called voluntary submission to criminal liability of
the perpetrator. Itis an institution from the Code of Criminal Procedure*, also known
as a conviction without a trial. According to its assumptions, if the accused pleads
guilty, and in the light of their explanations, the circumstances of the crime and guilt
do not raise any doubts, and if the attitude of the accused indicates that the objectives
of the proceedings will be achieved, further actions may be omitted. The prosecutor,
rather than the bill of indictment, then requests that the court issue a conviction at
the meeting and adjudicate penalties or other measures agreed to with the accused
for the alleged offense, taking into account the legally protected interests of the victim
as well.

The second institution is the institution of voluntary submission to punishment,
also based on the Code of Criminal Procedure*. The essence of this institution is that
until the end of the first questioning of all of the accused at the main trial, the accused
who was charged with an offense punishable by a penalty not exceeding 15 years of
imprisonment may file a motion for a conviction and a specific penalty, measure, etc.,
without provision of evidence. The court may grant a conviction when the circum-
stances of the offense and guilt raise no doubts and the objectives of the proceedings
will be achieved despite the fact that the trial has not been held in full.

42 Article 335.
43 Article 387.
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The third institution is preventive measures. In a sense, the preliminary assess-
ment of a prohibited act takes place with the use of preventive measures,* which are
defined as measures that can be used to secure the proper course of the proceedings
and, exceptionally, to prevent the accused from committing a new, serious crime.*
They can only be used when the collected evidence shows a high probability that
the accused committed the crime.* The most famous and controversial preventive
measure is temporary arrest. In Polish criminal proceedings, pre-trial detention may
be imposed only on the basis of a court order. Pre-trial detention is applied in prepara-
tory proceedings at the request of the public prosecutor by the district court in the
district of which the proceedings are conducted and, in urgent cases, also by another
district court. The application for pre-trial detention mentions evidence indicating a
high probability that the accused has committed a crime, the circumstances support-
ing the existence of threats to the proper course of the proceedings or the possibility
of the accused committing a new, serious crime, and a specific basis for the applica-
tion of this preventive measure and the need to apply it. Supervision over the correct-
ness of detention and execution of preventive measures is exercised by the court and,
in the preparatory proceedings, by the prosecutor as well. Pre-trial detention shall
not apply if another preventive measure is sufficient. As a rule, pre-trial detention
and other preventive measures may be applied if there is a well-founded fear of the
accused’s flight or hiding, especially when their identity cannot be established or they
do not have a permanent residence in the country and there is a justified fear that they
will be persuaded by someone to giving false testimony or explanations or obstruct
criminal proceedings in any other unlawful way.

On the other hand, if the accused is accused of committing a crime or a misde-
meanor punishable by a maximum term of imprisonment of at least eight years or
if the court of first instance sentenced them to imprisonment for a term of not less
than three years, the need to apply pre-trial detention to secure the proper course of
the proceedings may be justified by the threat of severe punishment of the accused.
A preventive measure may also be exceptionally applied when there is a well-founded
fear that the accused, who has been charged with committing a crime or willful
misconduct, will commit a crime against life, health, or public safety, especially
when they have threatened to commit such a crime. On the other hand, if special
considerations do not prevent it, pre-trial detention should be waived, especially
when depriving the accused of liberty would cause a serious threat to the life or health
or would have extremely severe consequences for them or their immediate family.

44 The catalog of preventive measures in the Polish Code of Criminal Procedure is as follows:
temporary arrest, bail, social bail, police supervision, order for the accused to leave the flat,
preventive measures under Article 276 of the Code of Criminal Procedure (suspension of official
duties or refraining from a specific activity or from driving a specific type of vehicle or prohibi-
tion from applying for public contracts for the duration of the procedure), and prohibition from
leaving the country.

45 Wielec, 2016, p. 51.

46 Wiliniski, 2020, p. 367.
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Pre-trial detention shall not be applied when, on the basis of the circumstances of
the case, it can be foreseen that the court will impose a conditional suspension or
a lighter imprisonment on the accused or that the period of pre-trial detention will
exceed the estimated duration of the imprisonment sentence without conditional
suspension. Pre-trial detention may not be applied if the offense is punishable by a
term of imprisonment not exceeding one year. In the preparatory proceedings, the
court, while applying pre-trial detention, sets its term for a period not longer than
three months. If, due to the particular circumstances of the case, it was not possible
to complete the preparatory proceedings within three months, at the request of the
public prosecutor, the court of first instance competent to hear the case may extend
the pre-trial detention, if necessary, for a period that may not exceed 12 months in
total. The total period of pre-trial detention until the first sentence is issued by the
court of first instance may not exceed two years.

5.4. Main features of executive criminal law

5.4.1. General principles and purpose of penitentiary law
The main principles of executive criminal law are a) the rule of law, which states
that all bodies involved in enforcement proceedings are obliged to comply with the
provisions of the law, that is, in principle, the provisions of the Executive Penal Code
and implementing acts issued on its basis, b) the principle of humanity and respect for
human dignity, which is expressed in the provision of Article 4 of the Code of Criminal
Procedure, according to which penalties, punitive measures, compensatory mea-
sures, forfeiture, precautionary measures, and preventive measures are carried out
in a humane manner, respecting the human dignity of the convict; Use of torture or
inhuman or degrading treatment and punishment of the convicted person is prohib-
ited, the convicted person retains civil rights and freedoms, and their limitation may
only result from the act and from the final judgment issued on its basis; c) the principle
of cooperation with the society, which results from Article 38 of the Code of Criminal
Procedure, according to which associations, foundations, organizations, and institu-
tions may cooperate in the implementation of penalties and penal, compensatory,
protective, and preventive measures, in particular, those related to the deprivation
of liberty, as well as churches and other religious associations and trustworthy
people; d) the principle of the sentenced person’s subjectivity, which is expressed directly
in Article 5 of the Code of Criminal Procedure, according to which the convict is the
subject of the rights and obligations specified in this code; e) the principle of judicial
control of extrajudicial bodies of enforcement proceedings, resulting from Article 7 of
the Code of Criminal Procedure, according to which a convicted person may appeal to
the court against the decision of the body of enforcement proceedings on the grounds
of its inconsistency with the law; f) the principle of individualization in the execution
of penalties, according to which enforcement proceedings should be tailored to
the individual requirements of a given convict in order to rehabilitate them; g) the
principle of social rehabilitation, according to which executive proceedings should aim
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at achieving the goals of social rehabilitation understood as a set of methods and
principles of rehabilitation proceedings that take place in specific organizational
conditions and the implementation of which is aimed at contributing to a change in
the prisoner’s personality in the area of their attitude, which, in turn, is aimed at
preventing them from committing another crime by making an effort to re-adapt to
and reintegrate into society.*’

When referring to penitentiary law, it should be noted that this is an area of law
within executive criminal law, which consists of provisions specifying the rules
for the implementation of isolation instruments applied to specific entities, such
as imprisonment and temporary arrest. Penitentiary law is part of the penitentiary
policy, which, in turn, “forms part of the state policy relating to the execution of the
penalty of deprivation of liberty and other measures leading to deprivation of liberty
as a legal reaction to the violation of the legal order.”® In light of this, the objective
of penitentiary law is to ensure the proper execution of imprisonment and pre-trial
detention.

5.4.2. The prison system in Poland
The prison system in Poland includes the principles of operation and organization
of prisons and types of systems for serving a sentence of imprisonment.” In Poland,
prisons are subordinate to the Minister of Justice. The main legal actin this area is the
Executive Penal Code. It introduces the following types of prisons in which imprison-
ment is imposed: juvenile prison; first-time-prisoner prison; prison for penitentiary
recidivists; penal facility for military arrest.

Moreover, there are types of prisons such as the following: closed-type prisons;
semi-open prisons; open-type prisons.

The indicated prisons differ in the degree of security, the isolation of con-
victs, and the resulting obligations and rights to movement inside and outside the
establishment.>

Convicts serve a sentence of imprisonment in these prisons in one of three
systems:

1) Programmed impact, in which convicted adolescents as well as convicted adults
serve their sentence, who, after being presented with a draft of the impact program,
agree to participate in its development and implementation. The programs of impact
specify the types of employment and education of convicts, their contact with their
family and other relatives, their use of free time, the possibility of fulfilling their
obligations, and other undertakings necessary to prepare them for their return to
society.

47 Machel, 2003, p. 50.

48 Przestawski, 2018, p. 393.

49 Pawela, 2003, p. 199.

50 Holda and Holda, 2004, p. 97.
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2) Therapeutic, which is for sentenced prisoners with non-psychotic mental
disorders, including those convicted of crimes against sexual freedom and decency
specified in the Penal Code, committed in connection with disorders of sexual prefer-
ences, mental handicap, and addiction to alcohol or other intoxicants or psychotropic
substances, as well as physical disability requiring specialist intervention, especially
psychological, medical, or rehabilitation care.

3) Ordinary, in which the convicted person may use employment, education, and
cultural, educational, and sports activities available in the prison.

The Polish prison system also includes an electronic supervision system, which
means that the execution of penalties, punitive measures, and precautionary
measures may be carried out with the use of electronic supervision. The electronic
supervision system is a set of procedures and technical measures used to perform
electronic supervision. In this system, it is possible to control the presence of the
convict on certain days of the week and the hours they spend in a place indicated by
the court (stationary supervision); the current place of stay of the convict, regardless
of where the convicted person is (mobile supervision); and the convicted person’s
maintaining a certain minimum distance from another person indicated by the court
(proximity supervision).

5.4.3. Educational and reintegration tools and tools for rehabilitation

Among the tools aimed at the readaptation of the convict, work can be mentioned
first.®* Recently, this element has been significantly exhibited in Poland. Among
other things, a special program called “Work for Prisoners” is currently being
implemented. This program was initiated by Deputy Minister of Justice Patryk Jaki
in 2016 and implemented by the Prison Service with the aim of supporting broadly
understood social re-adaptation of people in prisons and detention centers as well
as their professional activation. The basis for the functioning of the program is
composed of the provisions of the following legal acts: the Act of August 28, 1997, on
the employment of persons deprived of liberty,* the Act of June 6, 1997, the Execu-
tive Penal Code,* the Regulation of the Minister of Justice of May 30, 2017, on the
Fund for the Vocational Activation of Inmates and the Development of Prison Work
Establishments,* and before that, the Ordinance of the Minister of Justice of January
23, 2012. The program includes three basic pillars that determine its activities: a)
construction of production halls in prisons, b) extending the scope of the possibility
of unpaid work by prisoners for local governments, and c) discounts for entrepre-
neurs employing prisoners.*®

51 Staskiewicz, 2020, p. 45.

52 Wielec, 2004, p. 195.

53 Journal Of Laws of 2014, item 1116.

54 Journal Of Laws 1997 No. 90, item 557.
55 Journal Of Laws of 2017, item 1069.

56 See Program “Praca dla wiezniéw.”
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Another element is inmates’ engagement in re-education activity. The main goal
of prisons is educational. The achievement of this goal consists in arranging educa-
tional programs in such a way as to achieve effective readaptation of the convict and
their safe return to society. This is ensured by appropriate prison staff, including in
the form of prison educators, pedagogues, and psychologists.

A third element is the education of the inmate. Pursuant to Article 134 of the
Code of Criminal Procedure, the Minister of Justice, in agreement with the minis-
ter competent for education and upbringing, has issued an ordinance specifying
the manner and procedure for teaching in prisons and detention centers, the con-
ditions and procedure for implementing the obligation to teach and for releasing
prisoners from this obligation, and the procedure for paying fees for education
outside the prison, taking into account the need to adapt the types and forms by
which the convicted person obtains education and professional qualifications =
to the conditions of the prison and remand prison, the specificity of teaching in
conditions of prison isolation, and the need to ensure discipline and order during
education.

6. Comparison with relevant EU documents and major international trends
(with particular emphasis on elements of legislation or practices that may
be criticized by experts)

Recently, globalization trends, understood as attempts to unify the laws of the
Member States, can be found in European Union legislation. Nevertheless, it seems
that at present, the introduction of a uniform criminal law or criminal procedure in
the European Union countries is impossible for many reasons.

However, increasingly often, the European Union presents the main directions
of legislative changes for the Member States. This is explained, among other things,
by the fact that new types of crime are emerging that use integration, opening
borders, and the free movement of people, capital, or goods. One such initiative is
the protection of the witness and the victim in criminal proceedings. Due to doubts
regarding concerns related to the effectiveness of providing protection to witnesses
and victims in criminal proceedings, the idea emerged in the European Union to
create legal acts that, if possible, re-create or improve the existing protection of
such individuals. The main legal act in this matter is Directive 2012/29 / EU of the
European Parliament and of the Council of October 25, 2012, establishing minimum
standards on the rights, support, and protection of crime victims and replacing
Council Framework Decision 2001/220 / JHA. The result of the introduction of the
above-analyzed directive was Poland’s adoption of a separate act organizing protec-
tion and assistance for the witness and the victim: the Act of November 28, 2014, on
the protection of and assistance for the victim and the witness, which introduced
new regulations to the Polish criminal procedure system in terms of the effective-
ness and realism of protection for witnesses and victims in the Polish criminal
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procedure.’’ The Act defines the principles, conditions, and scope of application of
protection and assistance measures for victims and witnesses and their relatives if,
in connection with pending or completed criminal proceedings with the participa-
tion of the victim or witness or penal fiscal proceedings involving the witness, there
is a threat to the life or health of these individuals.

Another effect of European Union law on Polish criminal legislation is the intro-
duction of the institution of the European Arrest Warrant into the provisions of the
Code of Criminal Procedure.®® This instrument was implemented in the Polish legal
system on the basis of the Council Framework Decision of June 13, 2002, on the Euro-
pean arrest warrant and the surrender procedure between European Member States.
It replaces the long extradition procedures formerly used by the Member States. The
European arrest warrant was introduced into the Polish legal system by the Act of
March 18, 2004, amending the Act - Penal Code, the Act - Code of Criminal Procedure,
and the Act - Code of Petty Offenses.” Chapters 65a and 65b were added to the Code
of Criminal Procedure, implementing the Framework Decision of the Council of the
European Union of June 13, 2002, on the European arrest warrant and procedures for
the transfer of persons between Member States.

7. Conclusions

When assessing the criminal law system from the perspective of individual historical
periods, it must be acknowledged that the present form of this system is the result
of broader political, social, economic, and cultural changes. It is often the case that
events that took place at a specific time in Poland had a significant impact on the
shaping of the current solutions in the area of criminal law. That is why, for example,
the penal code of 1932, created in the period during which Poland regained indepen-
dence after 123 years of partitions, as well as also other criminal law regulations con-
tained solutions reflecting the trends, challenges, and specificity of the time period
during which they were developed. The desire to take advantage of independence and
to shape a new legal order in post-partition Poland caused, inter alia, the legendary
Penal Code of 1932 to become a new, exceptionally efficient legal act in the criminal
law system in Poland.

Completely different times after the war, that is, a period of subsequent his-
torical, exceptionally bad events for Poland, especially the period of Stalinism and
communism, influenced the formation of subsequent legal acts in the form of the
Criminal Code of 1969. These were no longer legal acts that effectively balanced the
arbitrariness of public authority with the guarantees and rights of the individual. The

57 Journal Of Laws of 2015, item 21.
58 Hofmanski, 2008, p. 17.
59 Journal Of Laws of 2004, item 626.
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construction of penal provisions in these acts was often used as a political tool rather
than as an element of an efficient and fair penal policy of the state.

On the other hand, another change in historical conditions at the turn of the 90s
resulted in further changes in the area of criminal law, as a result of which a new
criminal code was introduced in 1997, which currently remains in force. It is already
a legal act that states guarantees resulting from the democratic nature of the state.
However, the change in the social and economic reality of the 1990s also forced an
appropriate reaction of the state authorities. That is why numerous new institutions
were introduced in response to ever new types of crime. An example is that the most
frequently committed crimes in Poland today are the so-called financial (tax) crimes.
The answer to this type of crime was the introduction of the aforementioned institu-
tion of extended confiscation into the criminal code.

The same applies to the provisions of the criminal procedure, which, inter alia,
evolved to strengthen the role of the court in criminal proceedings. This is a positive
direction because in a democratic state, the court appears as the only body deciding
on the freedom of the individual. Therefore, the new Code of Criminal Procedure of
1997 rightly shifted the competence to apply, inter alia, pre-trial detention to a judicial
authority, significantly limiting the powers of the prosecutor. On the other hand, as a
response to ever new types of crime, especially those that appeared with the change
of the Polish system in the 90s, there was an introduction to criminal proceedings, for
example, the institution of a crown witness or an anonymous witness. Another trend
influencing the shape of the provisions of the criminal procedure is the legislation
of the European Union, which, inter alia, resulted in the introduction of the institu-
tion of the European Arrest Warrant into the Polish criminal law system as well as
increased protection for witnesses and victims, as previously mentioned.

In summary, retrospection makes evident that historical factors, systemic
changes, and social and economic changes that occur in the state cause and will result
in a specific model of that state’s criminal law system.
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Romania: National Regulations in the Shadow of
a Common Past

Cristian Dumitru MIHES

ABSTRACT
The rule of law is very difficult to enforce during periods of dictatorship or war. We can have a justice
system that functions, as we had before 1989, but that system was confined to upholding the regime
in power. Romania experienced a dictatorship for a very long period of time. In the first phase, there
was a royal dictatorship from 1938, then a military one, followed by the communist regime until the
end of 1989. Since 1945, Romania has been a part of the world where the communist system imposed
by the Soviet Union left its mark on criminal justice. The authors of the 1968 Penal Code considered
that code to have been adopted “with the purpose of solving uniformly the vast problematic of pre-
venting and punishing the crimes.” In a practical regard, the entire legislation was a tool to ensure
the success of the regime of communist oppression. In these circumstances, the events that took
place in 1989 liberated the spirit of freedom; meanwhile, the consequences of those events took the
citizens of the Central and East European countries by surprise, and they were unprepared for the
struggle toward democracy and the rule of law. This was the case in Romania when, finally, in 2014,
the process of enforcing all fundamental codes was established. In fact, the reform was deeper than
the adoption of a new Penal Code, the Code of Criminal Procedure, and the Law on the Execution of
Sentences, Educational Measures, and Judicial Measures during Criminal Proceedings. This study
presents the main principles, legal institutions, and operational characteristics of the new laws.
KEYWORDS

Romania; criminal justice; Penal Code; Code of Criminal Procedure; Law on the Execution of Sen-
tences, Educational Measures, Judicial Measures during Criminal Proceedings

1. Brief overview

Criminal Law and Criminal Procedure are very closely related to certain values
that we share or accept, voluntarily or otherwise, over a period of time. At the same
time, they are inextricably linked to the exercise of state sovereignty. However,
from this perspective, the states of Central and Eastern Europe had similar
experiences, having been assigned to the Soviet sphere of influence at the end of
World War II.

Mihes, C. D. (2022) ‘Romania: National Regulations in the Shadow of a Common Past’ in Varadi-
Csema, E. (ed.) Criminal Legal Studies. European Challenges and Central European Responses in the
Criminal Science of the 21st Century. Miskolc-Budapest: Central European Academic Publishing.
pp. 125-155. https://doi.org/10.54171/2022.evcs.cls_5
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From the perspective of historical developments, Romania had a fairly modern
penal code; however, the Criminal Code of Carol IT' was amended successively, espe-
cially after 1945. These changes were the practical basis for the adoption of a new
Criminal Code in 19682 with a new structure and a new approach to criminal justice.
During the same period, a new Code of Criminal Procedure was adopted.

Furthermore, after the 1989 Revolution, Romania attempted to revise and adapt
the criminal legislation to meet the criteria of a democratic legislation. As the path was
highly sinuous, there are certain milestones of evolution that must be highlighted.

First, reform was conducted in 1996 through Law no. 140/1996 on modifying
the Penal Code and Law no. 141/1996 on amending and supplementing the Code of
Criminal Procedure. Regarding the Penal Code, through this change, offenses such
as the following were criminalized: “Propaganda in favor of the totalitarian state,”
Article 166, and “Actions against the constitutional order,” Article 166 index 1; more-
over, the former offenses against public property were repealed with the idea of
ensuring the same treatment for public and private property from the perspective
of the Penal Law. Furthermore, the modification on the Code of Criminal Proce-
dure updated the provisions to a certain extent - for example, Article 91 indices
1 to 5 introduced another means of proof in the Criminal procedure: audio-video
recordings.

The next milestone was the modification in the prosecutor’s competence to decide
arrest as a preventive measure in 2003.3 The decision to change the procedural regula-
tion was caused by the European Court of Human Rights (ECHR) jurisprudence and,
from national/internal perspective, was not easy to accept and implement.

In 2004, a new Penal Code was adopted by the Romanian Parliament, but it never
entered into force, as its enforcement was postponed several times and ultimately
repealed.*

Law no. 202 from 2010 was intended to be a small justice reform, introducing,
among other provisions meant to make the administration of justice more efficient,
a procedure for admitting guilt.®

Following changes to the existing national regulation framework and taking into
consideration the effect of the ECHR decisions in criminal matters, the need for a new
Penal Code and a new Code of Criminal Procedure arose.

The adoption of the new Criminal Code pursued a number of objectives, among
them, the repealing of some criminalizing texts from special legislation, the
elimination of the unnecessary overlap of some texts that protect the same social
values, adapting the punishment, decriminalization of certain facts provided in

1 The Criminal Code of 1936, titled the Criminal Code “Carol II,” published in the Official
Gazette, part I, No. 73 of 27 March 1936.

2 The Official Bulletin no 79 - 79 bis 21 June 1968.

3 Law no. 281/2003 regarding the amendment and completion of the Code of Criminal Proce-
dure and of some special laws.

4 Criminal Code of 2004 repealed by Law no. 286/2009 on the Penal Code.

5 Spéanu, 2020.
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the special legislation and their contravention where appropriate, and respecting
the principle of minimum intervention, which states that the criminal law of any
rule of law requires recourse to the criminal protection mechanism only in situa-
tions in which the protection provided by the regulations of other branches of law
is insufficient.®

Regarding the Code of Criminal Procedure,’ the new provisions were intended to
meet the requirements of the time, such as accelerating criminal proceedings, sim-
plifying them, and creating a unified jurisprudence in line with the jurisprudence of
the European Court of Human Rights. The new code aimed to lead to the objective of
predictability of judicial proceedings deriving from the European Convention for the
Protection of Human Rights and Fundamental Freedoms and from the jurisprudence
of the ECHR.

1.1. Main (legal) sources (legislation in force)
The first national legal source is the Romanian Constitution, title II “Fundamental
rights, freedoms and duties” Articles 15 - 60 and title III “Public Authorities”- chapter
VI ”Judicial Authority” Articles 124 - 147. One of most important and relevant provi-
sions is Article 20 of the Romanian Constitution,® which regulates the supremacy of
the most favorable provision regarding Human Rights.

The main legal sources are the Penal Code’® and the Code of Criminal Procedure™.
The legal framework in our area of interest is completed with Law 254/2013 on the
execution of sentences and custodial measures ordered by the judiciary during
criminal proceedings and Law 252/2013 on the organization and operation of the
probation system.

Regarding the judicial and investigative authorities, the following norms must
be mentioned: Law no. 304/2004 on judicial organization, Law no. 303/2004 on the
status of judges and prosecutors, Government Emergency Ordinance no. 43/2002 on
the National Anticorruption Department, Government Emergency Ordinance no.
78/2016 for the organization and functioning of the Directorate for the Investigation
of Organized Crime and Terrorism as well as for the modification and completion of
some normative acts, and Law no. 218/2002 on the organization and functioning of the
Romanian police.

6 Explanatory memorandum of the Penal Code.

7 Explanatory memorandum of the Code of Criminal Procedure.

8 Article 20 - International Human Rights treaties: “(1) The constitutional provisions regard-
ing the rights and freedoms of the citizens shall be interpreted and applied in accordance with
the Universal Declaration of Human Rights, with the covenants and with the other treaties
to which Romania is a party. (2) If there are inconsistencies between the pacts and treaties
on fundamental human rights, to which Romania is a party, and domestic laws, international
regulations shall take precedence, unless the Constitution or domestic laws contain more
favorable provisions”.

9 Law no. 286/20009.

10 Law no. 135/2010.
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An important actor in recent years was the Constitutional Court, which has the
competence to enforce the constitutionality control of the laws and as well as the
exception of (un)constitutionality!.

Legal assistance during criminal investigation and justice procedures is
performed according to Law 51/1995 for the organization and exercise of the legal
profession.

An important criminal provision is also found in special laws regulating crimi-
nal aspects, such as Law no. 241/2005 for preventing and combating tax evasion,
Law no. 129/2019 for preventing and combating money laundering and terrorist
financing, and Law no. 143/2000 on preventing and combating illicit drug trafficking
and consumption. Furthermore, there are laws that regulate civil or administrative
aspects and also contain criminal law provisions, such as Law 8/1996 on copyright
and related rights, which criminalizes certain offenses in Articles 193 - 200,'? or the
Forestry Code of 20083, which also criminalizes certain offenses in Articles 68 and
106 - 110.

1.2. Relevant institutions and their role

The judicial system consists of courts on three main levels: city court, which func-
tions in most of the cities in Romania; Tribunals, which function in each county; 14
Courts of Appeal; and the High Court of Cassation and Justice. Additionally, there
are prosecutor's offices next to each court that supervise criminal investigation or,
in certain cases of serious offenses, perform it themselves. The general investigation
body is the police through special agents and offices appointed by the Ministry of
Interior Affairs.

Regarding investigative and prosecution bodies, there are two special bodies
within the Prosecutor’s Office next to the High Court of Cassation and Justice: the
National Anticorruption Directorate and the Directorate for the Investigation of Orga-
nized Crime and Terrorism.

Probation services are located next to each Tribunal aiming primarily to con-
tribute to the accomplishment of the act of justice in the interest of the community
in order to rehabilitate the offenders, to reduce the risk of committing new crimes
and increase the degree of security in the community, to reduce the social costs of
the execution of sanctions and criminal measures by decreasing the population in
penitentiary units, to capitalize on the socioeconomic potential of criminals, and to
maintain the safety of the community.

11 Law no. 47/1992 on the organization and functioning of the Constitutional Court.
12 Mihes and Mihaild, 2018.
13 Law no. 46/2008.
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2. Main substantive criminal law items

2.1. General principles: The general principles of criminal liability
The general principles of substantive Criminal Law are inserted within Articles 1
and 2 of the Penal Code: “Legality of criminalization” and “Legality of criminal law
sanctions.”

The principle of the legality of criminalization means that criminal law stipulates
the facts that constitute crimes, and no person may be criminally sanctioned for an
act that was not provided for by criminal law as of the date when it was committed.

The legality of criminal law sanctions refers to the idea that “(1) the criminal law
provides the applicable punishments and the educational measures that can be taken against
the persons who have committed crimes, as well as the security measures that can be taken
against the persons who have committed deeds provided by the criminal law. (2) A punish-
ment may not be enforced or an educational or safety measure may not be taken if it was not
provided for by the criminal law on the date when the deed was committed. No punishment
may be established and applied outside its general limits.”™

Other fundamental principles or rules of Criminal Law can be included in this
category of principles: the personal nature of penal responsibility, the idea that penal
responsibility is based on the guiltiness of the person, the individualization of penal
responsibility, the principle of humanism, equal treatment, and non bis in idem.*

2.2. Grounds for impunity
To activate penal responsibility, certain criteria must be met. In Romania, the
doctrine identified three features of an active subject based on interpretation of the
Penal Code. First, an active subject of a criminal offense can be a natural person or a
legal entity.

Second, the minimum age to activate criminal responsibility is 14 years. The thresh-
old of 14 years of age means that minors who, at the time they committed the offense,
are under 14 years age are considered without (sufficient) discernment to be trialed as
criminal offenders.'® Persons who are 14-16 years old can be criminally liable only if it
is proved that they committed the act with discernment. If the person has reached the
age of 16, they are criminally liable according to the law (just as an adult).”

Third, discernment is an important criterion of impunity and the liberty of will
and liberty to act. The existence of discernment is presumed, except in the afore-
mentioned situations. Furthermore, the mental state of the defendant should be
examined in cases of certain serious offense (ex. Murder) and when there are serious
doubts as to their mental capability. A person has liberty of will and liberty to act

14 Article 2 of the Penal Code.

15 Mirisan and Domocos, 2019, pp. 15-20; Antoniu and Toader, 2015, pp. 33-53.
16 Antoniu and Toader, 2015, pp. 340-343.

17 Article 113 of the Penal Code; Antoniu and Toader, 2015, pp. 340-343.
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when that person acted freely, without constraint, according to their own beliefs and
decisions.!®

2.3. Definition of criminal act
The definition of an offense according to Article 15 of the Penal Code is as follows:
“The criminal offense is the act provided by the criminal law, perpetrated with guilt, unjusti-
fied and imputable to the person who committed it. The criminal offense is the sole basis of
criminal liability.”

Based on this definition, the essential features of a criminal offense can be
deduced: 1) it is be provided for by law, 2) the act should be perpetrated with guilt, 3)
the act is unjustified, 4) the act is imputable to the person who committed it.

The first feature means that the criminal offense is the sole basis of criminal
liability. If the act is not criminalized by a law, then criminal responsibility cannot
enter the discussion. In this regard, that the doctrine and practice speak of typicity of
the perpetrated act must be noted. A correspondence of the factual elements of the act
with the features of the act as described in the criminal law must be established®

The second condition is that the act should be performed with guilt as regards the
state of mind of the active subject (mmens rea). An action only constitutes an offense if
committed under the form of guilt required by criminal law.?* The subject must be
aware that they are breaching the law as well as of the consequences of the act. In
Romanian Criminal Law, there are three forms of guilt: intention, culpa, and praeter
intentionem.

Intention can refer to direct intention when the subject can foresee the outcome
of their act and acts under the expectation of causing such an outcome by perpetrat-
ing the act or indirect intention when the subject can foresee the outcome of their
act and, while not intending to produce it, nevertheless accepts the likelihood that it
will occur.

Culpa (fault) includes two forms: criminal negligence - the subject cannot foresee
the outcome of their actions, though they should and could have done so - and indul-
gence - the subject can foresee the outcome of their actions but does not accept it,
believing without reason that such an outcome will not occur.

Oblique intent (praeter intentionem) exists when an act consisting of an intentional
action or inaction causes more serious unintended consequences and is attributable
to the perpetrator.

On the other hand, the act consisting of an action or inaction shall constitute
an offense when committed with direct intent. The act committed with basic intent
(culpa) constitutes an offense only when the law specifically establishes it as such.?

18 Mirisan and Domocos, 2019, p. 123.

19 Ibid., p. 117.

20 Article 16 of the Penal Code; Antoniu and Toader, 2015, pp. 340-343; Mirisan and Domocos,
2019, pp. 146-155.

21 Article 16 last paragraph of the Penal Code.
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Finally, an express provision covering the committing the crime of commission
by omission is included. A commission offense that involves the production of a
result is also considered to have been committed by omission when there is a legal
or contractual obligation to act, and the perpetrator of the omission, through a previ-
ous action or inaction, created, for the protected social value, a state of danger that
facilitated the production of the result.

2.4. Types of offenders
As mentioned above, the active subject of the criminal offense can be either a natural
person or a legal entity.

According to Article 135 of the Penal Code, legal entities, except for state and
public authorities, shall be responsible for offenses committed in the performance
of the object of activity of legal entities or in their interest or on their behalf. Public
institutions shall not be held criminally liable for offenses committed in the perfor-
mance of activities that cannot be the object of the private domain. In addition, it is
important to highlight that the criminal liability of legal entities does not exclude the
criminal liability of the individual participating in the commission of the same act.

The Penal Code does not expressly limit the offenses that can perpetrated by legal
entities; therefore, any offense can be committed by a legal entity.?

In certain cases, as provided for by the Penal Code, there are special requirements
for an active subject such as that the perpetrator should be a public official in the case
of duty offenses or an accountant, director, or legal representative of a company in the
case of offenses related to, for example, tax evasion.

Legal persons without legal personality and individual enterprises cannot be
criminally liable under the conditions provided by Article 135 of the Penal Code.?

Procedure in cases with juvenile offenders. In cases with underaged offenders,
there are criminal liability limits imposed by Article 113 of the Penal Code, as
described above.

Both during the criminal investigation and during the trial, the project stipulates
the obligation to summon the probation service as well as the general directorate of
social assistance and child protection in the locality where the hearing takes place.

In accordance with the new approach of the Penal Code, according to which only
non-custodial or non-custodial educational measures may be taken against a juvenile
who has committed a crime, the procedures for enforcing these measures have been
reconsidered.*

The trial is conducted in accordance with the rules of the adversarial process
regarding the order of the judicial investigation, and for the additional protection of

22 Antoniu and Toader, 2015, pp. 379-380.

23 HCCJ decision no. 1/2016, preliminary ruling for resolving an issue of law, issued on
13.01.2016, Official Gazette no. 138 from February 23, 2016.

24 Antoniu and Toader, 2015, p. 343.
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the minor before the court, the rule of a single hearing is provided, with the possibil-
ity of re-hearing in duly justified cases.

In cases in which juvenile defendants are tried together with adult defendants, the
jurisdiction always belongs to the specialized court for juveniles and family.

2.5. Sanctioning system, possibilities of diversion, alternative sanctions, restorative
elements, mediation

2.5.1. Sanctioning system

Criminal law sanctions have certain characteristics: they are necessary in regard to
the defense of the values protected by criminal law, and they are mandatory when
criminal responsibility was established; they are stipulated only by criminal law,
and they are enforced only by penal judicial authorities; their enforcement implies
a diminishing of the human rights and liberties; they have a inflictive effect; and
they are enforced with the purpose of preventing the perpetration of such acts in the
future by either the same offenders or other future offenders.?

The sanctioning system provided in our Penal Code consists of three categories
of sanctions: penalties (punishments), educational measures enforced on juvenile
offenders, and safety measures.

The most important part of the sanctioning system may be the main penalties as
defined by Article 53 of the Penal Code: life imprisonment, imprisonment, and fines.
In addition, our Penal Code provides for additional punishments and complementary
punishments. An additional punishment consists in the prohibition of the exercise
of certain rights from the moment of the final conviction and until the execution or
considered execution of the custodial sentence.?

Complementary punishments are prohibition of the exercise of certain rights,
military degradation, and publication of the conviction decision. These punishments
are ordered by the court to supplement the effect of the main sentences and usually
occur after the execution of the main sentences.?”

Notably, penalties (punishments) are under the strict regime of legality in the
sense that the punishment is provided only by criminal law. The punishment provided
by law refers to the punishment provided in the text of the law that incriminates the
deed committed in the consumed form without considering the causes of reduction
or increase of the punishment.?

The regime of life imprisonment is determined by Penal Code, primarily Article 56
- 59 of the Penal Code. Life imprisonment consists of imprisonment for an indefinite
period and is carried out in accordance with the law on the execution of sentences.

25 Mirisan, and Domocos, 2019, p. 292.

26 Article 54 of the Penal Code.

27 Toader, 2014, p. 212.

28 Article 2 of the Penal Code; Article 141 of the Penal Code; Mihes, 2015, pp. 331-371.
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There is a limit as regards setting this punishment in terms of the age of the
defendant at the time of conviction. The defendant, if they have reached the age of 65,
shall be sentenced to 30 years imprisonment and to the prohibition of the exercise of
certain rights for the maximum term rather than life imprisonment.

Practically speaking, this punishment is not enforced entirely for an indefinite
period from the moment of conviction because it can be replaced in certain condi-
tions. The sentence of life imprisonment may be replaced by imprisonment for 30
years and the penalty of prohibition of the exercise of certain rights for its maximum
duration, if the defendant has been well behaved throughout the execution of their
sentence, has fully fulfilled the civil obligations established by the conviction (unless
they prove that they had no possibility of fulfilling them), and they have made con-
stant and obvious progress toward social reintegration if the person sentenced to life
imprisonment reaches the age of 65 during the execution of the sentence.?”

According to Article 60 of the Penal Code, imprisonment consists of deprivation
of liberty for a fixed period, between 15 days and 30 years, and is executed according
to the law on the execution of sentences.

Fines set by criminal courts refer to the amount of money that the convict is
obliged to pay to the state.

The amount of the fine shall be determined by the system of fine days.* The
amount corresponding to a fine day, between 10 and 500 lei, is multiplied by the
number of fine days, which can be between 30 and 400 days. The court establishes
the number of fine days according to the general criteria for individualizing the pun-
ishment. The amount corresponding to a fine day shall be determined considering
the material situation of the convicted person as well as their legal obligations to the
persons in their care.*

Fines can also be enforced if the committed crime was aimed at obtaining a pat-
rimonial benefit, and if the punishment provided by law is only a fine or the court
opts for the application of this punishment, the special limits of the fine days may be
increased by one third. In addition, the fine can be set by the court together with the
imprisonment sentence if the committed crime was aimed at obtaining a patrimonial
benefit. These are options of the court.*

Moreover, our code provides for replacement of the fine with imprisonment® if
the convicted person, in bad faith, does not execute the penalty of the fine in whole
or in part; in such a case, the number of unexecuted fine days shall be replaced by an
appropriate number of days in prison.

29 In the case of commutation or replacement of life imprisonment with imprisonment, the
period of imprisonment executed shall be deemed to have been served as part of the imprison-
ment sentence.

30 Article 61 of the Penal Code.

31 Streteanu and Nitu, 2018, pp. 299-310.

32 Ibid.

33 Article 64 of the Penal Code.
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In this situation, if the unfulfilled fine was accompanied by imprisonment, the
number of non-enforced fine days shall be replaced by an appropriate number of
days of imprisonment, which shall be added to the imprisonment sentence, the result-
ing punishment being considered a single punishment. In the case of replacing the
penalty of the fine with the punishment of imprisonment, under the aforementioned
conditions mentioned, one day of fine corresponds to one day of imprisonment.3*

Finally, there are situations in which the fine sentence cannot be executed. In
these cases, Article 64 of the Penal Code provides for the rule of execution of the fine
by performing unpaid work for the benefit of the community. The essence here is the
consent of the convicted person to perform the unpaid work (community services).

When such consent is provided, the court shall replace the obligation to pay the
unexecuted fine with the obligation to perform unpaid work for the benefit of the
community except if, due to their state of health, the person is unable to perform this
work. A fine day corresponds to one day of community service. If the fine replaced
accompanied the prison sentence, the obligation to work for the benefit of the com-
munity is executed after the execution of the prison sentence.

The coordination of the execution of the work obligation for the benefit of the
community is carried out by the probation service.

The court shall replace the fine days not executed by community service with an
appropriate number of days in prison if a) the convicted person does not perform the
obligation to work for the benefit of the community under the conditions established
by the court or b) the convicted person commits a new crime discovered before the
full execution of the work obligation for the benefit of the community. Fine days
replaced by imprisonment that are not served via community service on the date
of final conviction for the new offense shall be added to the sentence for the new
offense.*

The ordered execution of the work for the benefit of the community shall cease to
pay the fine corresponding to the remaining unexecuted fine days.

2.5.2. Alternative sanctioning
The (new) Penal Code does provide for alternative sanctions such as waiving the
sentence, postponing the sentence, and suspending the execution of the custodial
sentence.*
The court may order the waiver of the sentence® if the following conditions are
met: the crime committed is of low gravity, considering the nature and extent of the
consequences produced, the means used, the manner and circumstances in which it

34 Streteanu and Nitu, 2018, p. 317.

35 1If the convicted person in the situation provided in par. (1) does not consent to the per-
formance of unpaid work for the benefit of the community, the unexecuted fine is replaced by
imprisonment according to Article 63 of the Penal Code; Streteanu and Nitu, 2018, pp. 317-323.
36 For additional details, please see Streteanu and Nitu, 2018, pp. 450-575; Antoniu and Toader,
2015, pp. 157-231.

37 Article 80 of the Penal Code.
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was committed, the reason, and the purpose pursued; or, considering the character
of the offender, their conduct before the crime, the effort they made to mitigate or
reduce the consequences of the crime, and their likelihood of correction, the court
determines that the application of a punishment would be inappropriate due to the
consequences.

However, it is not possible to order the waiver of the application of the punishment
if the offender has previously suffered a conviction or for which the rehabilitation
intervened, or the rehabilitation term was fulfilled. In addition, it is not possible if the
same offender has also been ordered to waive the application of the sentence in the
last two years prior to the date of committing the crime for which they are being tried
or if the offender has evaded criminal prosecution or trial or has attempted to thwart
the determination of the truth or the identification and prosecution of the perpetrator
or participants.

Waiver of the sentence cannot be ordered if the punishment provided by law for
the committed crime is imprisonment for more than five years. In the case of concur-
rence of offenses, the waiver of the application of the punishment may be ordered
if, for each concurrent offense, the aforementioned conditions mentioned are met.

The court may order the postponement of the enforcing of the sentence,* establishing
a term of supervision, if the established punishment, including in the case of concur-
rence of offenses, is a fine or imprisonment for a maximum of two years; the offender
has not previously been sentenced to imprisonment, the rehabilitation intervened,
or the rehabilitation term was fulfilled; the offender has agreed to perform unpaid
work for the benefit of the community; or, considering the offender’s character, their
conduct, the efforts they made to mitigate or reduce the consequences of the crime,
and their likelihood of correction, the court considers that the immediate application
of a sentence is not necessary and supervision of their conduct for a specified period
is sufficient.

The application of the sentence may not be postponed if the punishment provided
by law for the crime committed is seven years or more or if the offender has evaded
criminal prosecution or trial or attempted to thwart the truth or identify and pros-
ecute the author or participants.

The court is obliged to present the reasons that determined the postponement of
the application of the punishment and to warn the offender regarding their future
conduct and the consequences to which they will be exposed if they commit further
crimes or do not comply with supervision measures or surveillance.

Moreover, the court shall order a term of supervision of two years calculated from
the date of the final decision by which the postponement of the application of the
punishment was ordered. During the term of supervision, the person against whom
the application of the sentence has been postponed must observe the supervision
measures and execute the obligations incumbent on them under the conditions set
by the court.

| 38 Article 83 of the Penal Code.
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The court may order the suspension of the execution of the sentence under supervision®
if the following conditions are met: the punishment applied, including in the case
of concurrence of offenses, is imprisonment for a maximum of three years*; the
offender has not previously been sentenced to more than one year in prison, or the
rehabilitation intervened, or the rehabilitation term was fulfilled; the offender has
agreed to perform unpaid work for the benefit of the community; in consideration of
the character of the offender, their conduct before the crime, the efforts they made to
mitigate or reduce the consequences of the crime, and their likelihood of correction,
the court considers the application of the sentence to be sufficient and believes that,
even without its execution, the convict will not commit any other crimes, but it is
necessary to supervise their conduct for a certain period.

However, the court cannot order this alternative sanction if the penalty applied
is only a fine; if the enforcement of the punishment was initially postponed, but the
postponement was later revoked; if the offender has evaded criminal prosecution or
trial or has attempted to thwart the determination of the truth or the identification
and prosecution of the perpetrator or participants.”

In addition, it is obligatory to present the reasons on which the conviction was
based as well as those that led to the suspension of the execution of the sentence and
to warn the convict regarding their future conduct and the consequences to which
they will be exposed if they commit crimes or do not comply with their obligations
during the term of supervision.

The court orders a term of supervision between two and four years but may not
be less than the duration of the sentence applied. The term of supervision shall be
calculated based on the date when the decision by which the suspension of the execu-
tion of the sentence under supervision was pronounced became final. During the
term of supervision, the convicted person must observe the supervision measures
and execute the obligations incumbent on them, under the conditions established by
the court.

Finally, mediation is possible in criminal law cases involving offenses for which,
according to the law, the withdrawal of the prior complaint or the reconciliation of the
parties removes criminal liability.

39 Article 91 of the Penal Code.

40 Decision no. 13 from May 7, 2019, issued by the High Court of Cassation and Justice on inter-
pretation of law: “in case of cancellation of the postponement of the application of a sentence,
followed by the suspension under supervision of the execution of the resulting main sentence,
the term of supervision, established according to the provisions of art. 92 of the Criminal Code,
is calculated from the date of finality of the decision ordering the suspension under supervision
of the execution of the resulting main punishment”.

41 Inthe unitary interpretation and application of the provisions of Article 91 paragraph (3) of
the Criminal Code, when the penalty of a fine is added to the prison sentence, the criminal fine
is executed, even if the execution of the prison sentence has been suspended under supervision.
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2.6. Highlights of the special part of substantive criminal law

2.6.1. Offenses against property

Over the last 32 years, the reformulation of some texts and resettlement of crimes
aimed at protecting the patrimony of the natural person or of legal persons was,
unfortunately, a continuous process. As previously mentioned, since 1997, the special
protection of public property was repealed through Law no. 140/1996. It took a long
period of time for the general society and doctrine and practitioners “to be become
acquainted” with the new reality, in which the rules of democratic society mean
equal treatment of different forms of assets and property, irrespective of their owner
or user.

Working through that process, later, in the (new) Penal Code, the title “Offenses
against the patrimony,” which includes the regulation criminalizing offenses against
the patrimony of the persons, was divided into four chapters: “Theft,” “Robbery
and Piracy,” “Offenses against property by disregard of trust,” “Fraud by computer
systems and electronic means of payment,” and “Destruction and disturbance of
possession.”

First, the “old/classic” offenses, such as theft, robbery, and piracy, were updated
and redefined in regard to both the content and the sanctioning. For example, the
sanction for theft was reduced by nine years, with the simultaneous introduction of
the alternative punishment of the criminal fine.* Thus, there was a need to decrease
the severity of the sanctions, although at present, this tendency is, generally speak-
ing, arising again.** Another aspect is that for most of the offenses provided for under
this title, criminal prosecution can be initiated only on the victim’s prior complaint,
an aspect that, should not be valid for most offenses.

This title also covered the main offenses in relation to the protection of assets
and property, including provisions from special laws*. For example, bankruptcy and
fraudulent bankruptcy in Law no. 85/2008, the law of insolvency, were included here
under Article 255 and 256; computer fraud from Law 161/2003 was covered in Article
249; and the offenses provided for in Law no. 365/2002 on electronic commerce, “Car-
rying out financial operations fraudulently,” were included in Article 250, those in
“Illegal operations with non-cash payment instruments” in Article 250 index 1, and
those in “Acceptance of financial operations carried out fraudulently” in Article 251.

Furthermore, new offenses are criminalized in Article 239, “Abuse of trust by
fraud of creditors,” in Article 245, “Insurance fraud,” in Article 246, “Diversion of
public auctions,” and in Article 247, “The patrimonial exploitation of a vulnerable
person.”

42 1In the former regulation, the punishment for theft was imprisonment for a period ranging
from one to 12 years, and in the present form of Article 228 of the Penal Code, theft shall be
punished by imprisonment for a period ranging from six months to three years or by a fine.

43 Cioclei, 2020.

44 Bodea and Bodea, 2018, p. 191.
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Although under the communist regime, embezzlement was considered an offense
against public property and then modified to be considered an offense against the
assets (patrimony) of legal entities, in the new code, it is integrated into the chapter
dedicated to “Duty Offenses.™s

One of the debates in the doctrine and in practice was the relationship between
the offense of misrepresentation* and the crime of computer fraud”. The stakes of
this debates can easily be seen in the different sanctioning regime: in cases of aggra-
vated misrepresentation, the sanction is imprisonment for a period ranging from six
months to three years for the basic form of the offense and from one to five years in
cases of the aggravating form, which is perpetrated by fraudulent means. In cases of
computer fraud, the sanction is imprisonment for a period ranging from two to seven
years.* In an attempt to resolve these debates, the High Court of Cassation and Justice
ruled on the question “The publication of fictitious online advertisements, which has
resulted in damage, without intervening in the computer system or the computer
data processed by it, achieves the typical conditions of the crime of computer fraud,
provided by Article 249 of the Criminal Code (in the alternative way of ‘entering
computer data’), or of the crime of deception, provided by Article 244 paragraph (2)
of the Criminal Code (in the alternative way ‘by other fraudulent means’)?”™ The law
is interpreted within decision no. 37/2021%°: “It establishes that the publication of ficti-
tious online announcements that resulted in a damage, without intervening on the computer
system or on the computer data processed by it, achieves the typical conditions of the crime
of deception, provided by article 244 of the Criminal Code.”

2.6.2. Offenses of corruption and duty offenses

The previous Criminal Code of 1968 regulated offenses that are detrimental to activi-
ties of public interest or to other activities regulated by the law in Title VI of the special
part; the most numerous texts of the Criminal Code are found under this title, which
presents a wide range of criminal offenses united by the same generic legal object: the
social relations the existence of which is ensured by defending social values such as
the functioning of state and public entities, the legal interests of persons, the carrying
out of justice, and the safety of traffic on the roads.”

Taking into account the evolution of the criminal phenomenon, particularly in
the sphere of public servant duties, as well as the international acts in this field to
which the state has adhered, Parliament adopted Law no. 78/2000 on the prevention,

45 1bid., p. 426.

46 Article 215 of the Penal Code.

47 Article 249 of the Penal Code.

48 Mihes, 2021; Zlati, 2020; Kadar, 2019, p. 202; Cioclei, 2017, p. 380.

49 Decision no. 37/2021 of the High Court of Cassation and Justice is available at: https://
legislatie.just.ro/Public/DetaliiDocumentAfis/244415 (Accessed: 05 March 2022).

50 Decision no. 37/2021 of the High Court of Cassation and Justice is available at: https://
legislatie.just.ro/Public/DetaliiDocumentAfis/244415 (Accessed: 05 March 2022).

51 For details, please see Mirisan and Mihes, 2019, pp. 373-386.
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detection, and sanctioning of corruption. This law established in Article 5 a classifi-
cation of the offenses that are its object of regulation, grouping them into four cat-
egories: a) corruption offenses - those stipulated in Articles 254-257 of the previous
Penal Code and Articles 61 and 82 of law no. 78 from 2000, as well as offenses provided
for in special laws as specific modalities of these crimes; b) crimes assimilated into
corruption offenses - those stipulated in Articles 10-13 of Law no. 78 from 2000; c)
offenses directly connected to corruption offenses - those referred to in Article 17 of
Law no. 78 from 2000; and d) offenses against the financial interests of the European
Union - those stipulated in Articles 18/1-18/5 of Law no. 78 from 2000.

The new Penal Code included the corruption offenses in Title V of the special part,
“Corruption and offenses in public positions,” which is structured in two chapters:
“Corruption offenses”, in Articles 289-294, and “Duty offenses in public positions”, in
Articles 295-309.

Another important aspect is related to the offense of abuse in office by a public
official. The legal text stipulated that “The act of a civil servant who, in the exercise of
his duties, does not perform an act or perform it in a defective manner and thereby
causes damage or injury to the legitimate rights or interests of a natural or legal person
shall be punished with imprisonment from 2 to 7 years and a ban on exercising the
right to hold a position of public office.” In Decision of the Constitutional Court no.
405 of June 15, 2016, the exception of unconstitutionality regarding the provisions of
Article 297 paragraph (1) of the Criminal Code was admitted, with the decision stating
that they are constitutional insofar as the phrase “performs in a defective manner” in
their content means “performs in violation of the law.” The court considered the legal
text to be imprecise and the law to be the only grounds for criminal responsibility in
the sense that not just any violation of any norm can trigger criminal responsibility,
but only a violation of a law. In other cases, disciplinary,* patrimonial, or other forms
of responsibility should be activated. Consequently, the judicial practice did consider
the convictions based on this text only when a normative act with a force of law was
violated.

2.6.3. Sexual offense, with particular look at minors
Another aspect that was subject to many changes was the provisions related to the sex
crimes and family violence.

Recently, the legal framework for sexual offenses was amended regarding a
significant number of such offenses covered by Law no. 217/2020,% which recently
entered into force.

The above-mentioned law amends the provisions of Article 153 of the Penal Code
regarding the prescription of criminal liability from the Criminal Code and those

52 Published in the Official Gazette no. 517 on July 8, 2016, available at: https://legislatie.just.ro/
Public/DetaliiDocumentAfis/179919 (Accessed: 05 March 2022).

53 Chipea, 2017, pp. 291-292.

54 Published in the Official Gazette no. 1012 on October 30, 2020.
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of Article 154 on the statute of limitations for criminal liability in regard to estab-
lishing criminal liability for acts of rape® and sexual intercourse with a minor* as
imprescriptible.”’

Other amendments refer to the articles related to regulating the following offenses:
pimping and rape; sexual assault; sexual intercourse with a minor; sexual corruption
of minors; recruitment of minors for sexual purposes; and child pornography and
aggravating circumstances related to these offenses.

The changes are intended to offer better protection to underage victims of sexual
offenses.

This issue should be viewed the light of the Report on the practice of courts and
prosecutor’s offices attached to them in investigating and resolving cases of crimes against
sexual life with minor victims®.

3. Main rules of the criminal procedure

3.1. General principles: The aim of criminal procedure
The rules of criminal procedure aim to ensure the efficient exercise of the attributions
of the judicial bodies with the guarantee of the rights of the parties and of the other
participants in the criminal process to respect the provisions of the Constitution, of
the constitutive treaties of the European Union, and of the treaties on fundamental
human rights to which Romania is a party®.

The fundamental principles as provided in the Code of Criminal Procedure® were
systematized as follows:® the principle of legality of criminal proceedings, the separation
of judicial functions, the presumption of innocence, in dubio pro reo, determining the truth,
ne bis in idem, obligation to initiate and exercise criminal proceedings except for certain
cases in which the principle of opportunity may intervene,®* the fair character and rea-
sonable term of the criminal trial, and the right to liberty and security during the criminal
proceedings.

55 Article 218 of the Criminal Code.

56 Article 220 of the Criminal Code.

57 This amendment was unsuccessfully challenged by the Romanian government in front of
the Constitutional Court.

58 See Report on the practice of courts and prosecutor’s offices attached to them in investigat-
ing and resolving cases of crimes against sexual life with minor victims.

59 Article 1 paragraph 2 of the Code of Criminal Procedure.

60 Articles 2-13.

61 Volonciu and Uzlau, 2014, pp. 4-38.

62 There are cases, under the conditions expressly provided by law, in which the prosecutor
may waive the exercise of the criminal action if, in relation to the concrete elements of the case,
there is no public interest in achieving its object. In the cases expressly provided by law, the
prosecutor shall initiate and exercise the criminal action after the introduction of the prior com-
plaint of the injured person or after obtaining the authorization or notification of the competent
body or after fulfilling another condition provided by law.
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Furthermore, the right to a defense includes the following: the parties to the main
proceedings shall have the right to defend themselves or to be assisted by a lawyer
and the right to benefit from the time and facilities necessary for the preparation of
the defense, the right to be informed immediately and before being heard regarding
the act for which the criminal investigation is carried out and its legal classification,
the right to be informed immediately of the act for which the criminal action against
them was initiated and its legal classification, and the right to make no statement.*

The principle of respect for human dignity and privacy means that any person who is
being prosecuted or tried shall be treated with respect for human dignity; respect for
privacy, inviolability of the home, and secrecy of correspondence are guaranteed. In
a democratic society, restriction on the exercise of these rights is permitted only in
accordance with the law and if it is necessary.

Other principles regard the official language and the right to an interpreter as
well as the application of the criminal procedural law in time and space to the acts
performed and to the measures ordered on Romanian territory, with the exceptions
provided by law. In criminal proceedings, criminal procedural law shall apply to the
acts performed and the measures ordered, beginning from the moment of its entry
into force until the moment of ending its force, except for the situations provided for
in the transitional provisions.

3.2. Stages of criminal procedure
The stages of the criminal procedure correspond to the different functions. The
judicial functions are exercised ex officio, unless, by law, it is otherwise provided for.
As a general rule, in carrying out the same criminal trial, the exercise of a judicial
function is incompatible with the exercise of another judicial function.

The criminal investigation is carried out by the prosecutor and the criminal inves-
tigation bodies, which collect the evidence necessary to ascertain whether there are
grounds for prosecution.

During the phase of carrying out the criminal investigation, the function of dis-
position over the fundamental rights and freedoms of the person is exercised by the
special appointed judge of rights and libert